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APPEALL. FROM THE UNITED STATES
DISTRICT COURT FOR THE MIDDLE
DISTRICT OF TENNESSEE.

No. 6.

Argued April 19-20, 1961. Set for reargument
May 1, 1961. Reargued October 9, 1961. Decided
March 26, 1962.

Appellants are persons allegedly qualified to vote
for members of the General Assembly of
Tennessee representing the counties in which they
reside. They brought suit in a Federal District
Court in Tennessee under 42 U.S.C. § 1983, on
behalf of themselves and others similarly situated,
to redress the alleged deprivation of their federal
constitutional rights by legislation classifying
voters with respect to representation in the
General Assembly. They alleged that, by means of
a 1901
capriciously apportioning the seats in the General

statute of Tennessee arbitrarily and

Assembly among the State's 95 counties, and a

subsequently
growth  and
redistribution of the State’s population, they suffer

reapportion them
substantial

failure to
notwithstanding

a "debasement of their votes" and were thereby
denied the equal protection of the laws guaranteed
them by the Fourteenth Amendment. They sought,
inter alia, a declaratory judgment that the 1901
statute 1s unconstitutional and an injunction
restraining certain state officers from conducting
any further elections under it. The District Court
dismissed the complaint on the grounds that it
lacked jurisdiction of the subject matter and that
no claim was stated upon which relief could be
granted. Held:

187

1. The District Court had jurisdiction of
the of the federal
constitutional claim asserted in the
complaint. Pp. 198-204.

subject matter

2. Appellants had standing to maintain this suit.
Pp. 204-208.

3. The complaint's allegations of a denial
of equal protection presented a justiciable
constitutional cause of action upon which
appellants are entitled to a trial and a
decision. Pp. 208-237.

179 F. Supp. 824, reversed and cause remanded.

Charles 5. Riyne and Z. T, Osborn, Jr. reargued
the cause for appellants. With them on the briefs
were Hobart F. Atkins, Robert H. Jennings, Jr., J.
W, Anderson, C. R. McClain, Walter Chandler,
Harris A. Gilbert, E. K Meacham and Herzel H.
E. Plaine. <137 Jack Wilson, Assistant Attorney
General of Tennessee, reargued the cause for
appellees. With him on the briefs were George F
McCanless, Attorney General, and Miflton P. Rice
and James M. Glasgow, Assistant Attorneys
General.

Solicitor General Cox, by special leave of Court,
365 U.S. 864, reargued the cause for the United
States, as amicus curiae, urging reversal. With him
on the briefs were Assistant Attorney General
Marshall, Acting Assistant Attorney General Doar,
Bruce J. Terris, Harold H. Greene, David Rubin
and Howard A. Glickstein.
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Briefs of amici curige, in support of appellants,
were filed by J Howard Edmondson, Governor of
Oklahoma, and Norman E. Reynolds, Jr. for the
Governor; W Scott Miller, Jr. and George J. Long
for the City of St. Matthews, Kentucky; Roger
Arnebergh, Henry P. Kucera, J Elliott Drinard,
Barnett I Shur, Alexander G. Brown, Nathaniel H.
Goldstick and Charles S. Rhyne for the National
Institute of Municipal Law Officers; Eugene H
Nickerson and David M. Levitan for John F.
English et al.; Upfon Sisson, Clare S. Hornshy,
Walter L. Nixon, Jr. and John Sekul for Marvin
Fortner et al.; and Theodore Sachs for August
Scholle.

MR. JUSTICE BRENNAN delivered the opinion
of the Court.

This civil action was brought under 42 US.C. §
1983 and 1988 to redress the alleged deprivation
of federal constitutional rights. The complaint,
alleging that by means of a 1901 statute of
Tennessee appertioning the members of the
General Assembly among the State's 95 counties,'
"these plaintiffs and others similarly situated, * 188
are denied the equal protection of the laws
accorded them by the Fourteenth Amendment to
the Constitution of the United States by virtue of
the debasement of their votes," was dismissed by a
three-judge court convened under 28 U.S.C. §
2281 in the Middle District of Tennessee.” The
court held that it lacked jurisdiction of the subject
matter and also that no claim was stated upon
which relief could be granted. 179 F. Supp. 824.
We noted probable jurisdiction of the appeal. 364
U.S. 898.> We hold that the dismissal was error,
and remand the cause to the District Court for trial
and further proceedings consistent with this
opinion.

Public Acts of Tennessee, ¢. 122 (1901),
now Tenn. Code Ann. §§ 3-101 to 3-107.
The full text of the 1901 Act as amended
appears in an Appendix to this opinion,

post, p. 237.

£z casetext
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2 The three-judge court was convened
pursuant to the order of a single district
judge, who, after he had reviewed certain
decisions of this Court and found them
distinguishable in features "that may
ultimately prove to be significant," held
that the complaint was not so obviously
without merit that he would be justified in
refusing to convenc a three-judge court.
175 F. Supp. 649652

L

We heard argument first at the 1960 Term
and again at this Term when the case was

set over for reargument. 366 U.S. 907,

The General Assembly of Tennessee consists of
the Senate with 33 members and the House of
Representatives with 99 members. The Tennessee
Constitution provides in Art. Il as follows:

"Sec. 3. Legislative authority — Term of
office. — The Legislative authority of this
State shall be wvested in a General
Assembly, which shall consist of a Senate
and House of Representatives, both
dependent on the people; who shall hold
their offices for two years from the day of
the general election.

"Sec. 4. Census. — An enumeration of the
qualified voters, and an apportionment of
the Representatives in the General
Assembly, shall be made in the year one
thousand eight hundred and seventy-one,
and within every subsequent term of ten

years.
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"Sec. 5. Apportionment of representatives.
— The number of Representatives shall, at
the several <i%v periods of making the
enumeration, be apportioned among the
several counties or districts, according to
the number of qualified voters in each; and
shall not exceed seventy-five, until the
population of the State shall be one million
and a half, and shall never exceed ninety-
nine; Provided, that any county having
two-thirds of the ratio shall be entitled to

one member.

“Sec. 6. Apportionment of senators. —
The number of Senators shall, at the
several periods of making the enumeration,
be apportioned among the several counties
or districts according to the number of
qualified electors in each, and shall not
one-third  the
apportioning  the

exceed number  of
representatives. In
Senators among the different counties, the
fraction that may be lost by any county or
counties, in the apportionment of members
to the House of Representatives, shall be
made up to such county or counties in the
Senate, as near as may be practicable.
When a district is composed of two or
more counties, they shall be adjoining; and
no county shall be divided in forming a
district.”

Thus, Tennessee's standard for allocating
legislative representation among her counties is
the total number of qualified voters resident in the
respective counties, subject only to minor
qualifications.* Decennial reapportionment #1560 in
compliance with the constitutional scheme was
effected by the General Assembly each decade
from 1871 to 1901. The 1871 apportionment® was
preceded by an 1870 statute requiring an
enumeration.® The 1881 apportionment involved
three statutes, the first authorizing an enumeration,
the second enlarging the Senate from 25 to =191 33
members and the House from 75 to 99 members,
and the third apportioning the membership of both

e
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Houses.” In 1891 there were both an enumeration
and an apportionment® In 190! the General
Assembly abandoned separate enumeration in
favor of reliance upon the Federal Census and
passed the Apportionment Act here in
controversy.” In the more than 60 years since that
action, all proposals in both Houses of the General

Assembly for reapportionment have failed to

192 pass.! 192

4 A county having less than, but at least two-

thirds of, the population required to choose

a  Representative is allocated one
Representative. See also Tenn. Const,, Art.
II, § 6. A common and much more
substantial departure from the number-of-
voters or total-population standard is the
guaranty of at least one seat to each county.
See, e. g, Kansas Const,, Art. 2, § 2; N.J.

Const., Art. 4,§3,91.

While the Tennessee Constitution speaks of
the number of "qualified wvoters," the
exhibits attached to the complaint use
figures based on the number of persons 21
years of age and over. This basis seems to
have been employed by the General
Assembly in apportioning legislative seats
from the outset. The 1870 statute providing
for the first enumeration, Acts of 1870 (1st
Sess.), ¢. 107, directed the courts of Page
190 the several counties to select a
Commissioner to enumerate "all the male
inhabitants of their respective counties,
who are twenty-one vears of age and
upward, who shall be resident citizens of
their counties on the first day of January,
1871 ... ." Reports compiled in the several
counties on this basis were submitted to the
General Assembly by the Secretary of
State and were used in the first
apportionment. Appendix to Tenn. S. J,
1871, 41-43. Yet such figures would not
reflect the numbers of persons qualified to
excicise the franchise under the then-
governing  qualifications: (a) citizenship;
(b) residence in the State 12 months, and in

the county 6 months; (¢} payment of poll
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taxes for the preceding year uniess entitted
to exemption. Acts of 1870 (2d Sess.), c.
10. {These qualifications continued at least
until after 1901, See Shan. Tenn. Code
Ann., §§ 1167, 1220 (1896, Supp. 1904))
Still, when the General Assembly directed
the Secretarv of State to do all he could to
obtain complete reports from the counties,
the Resolution spoke broadly of "the
impossibility of . . . [redistricting] without
the census returns of the voting population
from each county . . . ." Tenn. S. J, 1871,
46-47, 96. The figures also showed a
correlation with Federal Census figures for
1870. The Census reported 259,016 male
citizens 21 and upward in Tennessee. Ninth
Census of the United States, 1870,
Statistics of the Population 635 {1872}. The
Tennessee Secretary of State's Report, with
15 counties not reported, gave a figure of
237,431, Using the numbers of actual votes
in the last gubernatorial election for those
15 counties, the Secretary arrived at a total
of 250,025. Appendix to Tenn. S. J., 1871,
41-43. This and subsequent history indicate
continued reference to Census figures and
finally in 1901, abandonment of a state
enumeration in favor of the use of Census
figures. See notes 7, 8, 9, infra. See also
Williams, Legislative Apportionment in
Tenngssee, 20 Tenn. L. Rev. 235, 236, n. 6.
It would therefore appear that unless there
is a contrary showing at the trial,
appellant’s current figures, taken from the

United States Census Reports, are apposite.
Acts of 1871 (1st Sess.), ¢. 146
Acts of 1870 (Lst Sess.), ¢. 107.

The statute authorizing the enumeration
was Acts of 1881 {1st Sess.), ¢. 124. The
enumeration commissioners in the counties
were allowed “"access to the U.S. Census
Reports of the enumeration of 1880, on file
in the offices of the County Court Clerks of
the State, and a reference to said reports by
said commissioners shall be legitimate as

an auxiliary in the enumeration required . .

: casetext
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M Ibid L § 4.
The United States Census reported 330,305

male citizens 21 and upward in Tennessee.
The Tenth Census of the United States,
1880, Compendium 596 (1883). The
Tennessee Secretary of State's Report gave
a figure of 343,817, Tenn. H. J. (Ist Extra.
Sess.), 1881, 12-14 (1882).

The General Assembly was enlarged in
accordance with the constitutional mandate
singe the State's population had passed
1,500,000. Acts of 1881 (1st Extra. Sess.),
¢. 5;and see, id., 5. J. Res. No. HI; see also
Tenth Census of the United States, 1880,
Statistics of the Poputation 77 (1881). The
statute apportioning the General Assembly
was Acts of 1881 (ist Extra. Sess.), c. 6.

Acts of 1891, ¢. 22; Acts of 1891 (Extra.
Sess.), ¢. 10. Reference to United States
Census figures was allowed just as in 1881,
see supra, n. 7. The United States Census
reported 402,476 males 21 and over in
Tennessee. The Eleventh Census of the
United States, 1890, Population (Part I)
781 (1895). The Tennessee Secretary of
State's Report gave a figure of 399,575, |
Tenn. S§.J., 1891, 473474

Acts of 1901, 5. J. Res. No. 35; Acts of
1901, ¢. 122, The Joint Resolution said:
"The Federal census of 1900 has been very
recently taken and by reference to said
Federal census an accurate enumeration of
the qualified voters of the respective
countics of the State of Tennessee can be
ascerlained and thereby save the expense

of an actual enumeration . .. ."

For the history of legislative apportionment
in Tennessee, including attempts made
since 1901, see Tenn. S. J., 1959, 909-9340,
Page 192 and "A Documented Survey of
Legislative Apportionment in Tennessee,
1870-1957," which is aftached as exhibit 2
to the intervening complaint of Mayot
West of Nashville, both prepared by the
Tennessee State Historian, Dr. Robert H.

White. Examples of preliminary steps are:
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In 1911, the Senate called upon the
Redistricting  Committee to make an
enumeration of qualified voters and to use
the Federal Census of 1910 as the basis.
Acts of 1911, S. J. Res. No. 60, p. 315.
Similarly, in 1961, the Senate called for
appointment of a select committee to make
an enumeration of qualified voters. Acts of
1961, S. J. Res. No. 47. In 1955, the Senate
called for a study of reapportionment.
Tenn. §. 1., 1955, 224; but see id, at 1403.
Similarly, in 1961, the House directed the
State Legislative Council to study methods
of teapportionment. Acts of 1961, H. I
Res. No. 65.

Between 1901 and 1961, Tennessee has
experienced substantial growth and redistribution
of her population. In 1901 the population was
2,020,616, of whom 487,380 were eligible to
vote.!! The 1960 Federal Census reports the State's
population at 3,567,089, of whom 2,092,891 are
eligible to vote.!” The relative standings of the
counties in terms of qualified voters have changed
significantly. It is primarily the continued
application of the 1901 Apportionment Act to this
shifted and enlarged voting population which
gives rise to the present controversy.

11 Twelfth Censtes of the United States, 1900,
Population (Part 1) 39 (1901); (Part 2) 202
{(1902).

12 United States Census of Population: 1960,
General Population Characteristics —
Tennessee, Table [6 (1961).

Indeed, the complaint alleges that the 1901 statute,
even as of the time of its passage, "made no
apportionment of Representatives and Senators in
accordance with the constitutional formuta . . ., but
instead arbitrarily and capriciously apportioned
representatives in the Senate and House without
reference . . . to any logical or reasonable formula
whatever.""” It is further alleged -1v3 that "because
of the population changes since 1900, and the
failure of the Legislature to reapportion itself since
1901," the 1901 statute became "unconstitutional

%2 casetext
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and obsolete." Appellants also argue that, because
of the composition of the legislature effected by
the 1901 Apportionment Act, redress in the form
of a state constitutional amendment to change the
entire mechanism for reapportioning, or any other
change short of that, is difficult or impossible.'

The complaint concludes that "these plaintiffs * 14
and others similarly situated, are denied the equal
protection of the laws accorded them by the
Fourteenth Amendment to the Constitution of the
United States by virtue of the debasement of their

votes."”* They seek a =195 declaration that the
1901 statute is unconstitutional and an injunction
restraining the appellees from acting to conduct
any further elections under it. They also pray that
unless and until the General Assembly enacts a
valid reapportionment, the District Court should
either decree a reapportionment by mathematical
application of the Tennessee constitutional
formulae to the most recent Federal Census
figures, or direct the appellees to conduct
legislative elections, primary and general, at large.
They also pray for such other and further relief as
may be appropriate.

13 In the words of one of the intervening
complaints, the apportionment was "wholly
arbitrary, . . . and, indeed, based upon no

lawfully pertinent factor whatever.”

14 The appellants claim that ne General
Assembly constituted according to the
1901 Act will submit reapportionment
proposals cither to the people or to a
Constitutional Convention. There is no
provision for popular initiative in
Tennessee. Amendments proposed in the
Senate or House must first be approved by
a majority of all members of each House
and again by two-thirds of the members in
the General Assembly next chosen. The
proposals are then submitted to the people
at the next general election in which a
Govemnor is to be chosen. Alternatively, the
legislature may submit to the people at any
general election the question of calling a

convention to consider specified proposals.
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Such as are adopted at a convention do not,
however, become effective unless approved
by a majority of the qualified voters voting
separately on each proposed change or
amendment at an election fixed by the
convention. Conventions shall not be held
oftener than once in six years. Tenn.
Const., Art. XI, § 3. Acts of 1951, ¢. 130, §
3, and Acts of 1957, ¢. 340, § 3, provided
that delegates to the 1953 and 1959
conventions were to be chosen from the
counties and floterial districts just as are
members of the State House of
Representatives. The General Assembly's
call for a 1953 Constitutiona! Convention
originally contained a provision "relating to
the appointment [ sic] of representatives
and senators” but this was excised. Tenn.
H. I, 1951, 784. A Resolution introduced
at the 1959 Constitutional Convention and
reported  unfavorably by the Rules
Committee of the Convention was as

follows:

"By Mr. Chambliss (of Hamilton County),
Resolution Ne. 12 - Relative to
Convention considering reapportionment,

which is as follows:

"WHEREAS, there is a rumor that this
Limited Convention has been called for the
purpose of postponing for six years a
Convention that would make a decision as

to reapportionment; and Page 194

"WHEREAS, there is pending in the
United States Courts in Tennessee a suit
under which parties are seeking, through
decree, to compel reapportionment; and

"WHEREAS, it is said that this Limited
Convention, which was called for limited
consideration, is yet a Constitutional
Convention within the language of the
Constitation as  to Constitutional
forbidding

Conventions in the last sentence of Article

Conventions, frequent

Eleven, Section 3, second paragraph, more
often than each six years, to-wit:
""No such Convention shall be held oftener

than once in six years.'

casetext
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"NOW, THEREFORE, BE IT
RESOLVED, That it is the consensus of
opinion of the members of this Convention
that since this is a Limited Convention as
hereinbefore set forth another Convention
could be had if it did not deal with the
matters  submitted to this Limited

Convention.

"BE IT FURTHER RESOLVED, That it is
the consensus of opinion of this
Convention that a Convention should be
called by the General Assembly for the
purpose of considering reapportionment in
order that a possibility of Court
enforcement being forced on the Sovereign
State of Tennessee by the Courts of the

National Government may be avoided.

"BE IT FURTHER RESOLVED, That this
Convention be adjourned for two years to
meet again at the same time set forth in the
statute providing for this Convention, and
that it i1s the consensus of opinion of this
body that it is within the power of the next
General Assembly of Tennessee to broaden
the powers of this Convention and to
authorize and empower this Convention to
constder a proper amendment to the
Constitution that will provide, when
submitted to the electorate, a method of
reapportionment.” Tena.  Constitutional
Convention of 1959, The Journal and
Debates, 35, 278,

It s clear that appellants' federal
constitutional claims rest exclusively on
alleged violation of the Fourteenth
Amendment. Their primary claim is that
the 1901 statute viclates the Equal
Protection Clause of that amendment.
There are allegations invoking the Due
Process Clause but from the argument and
the exhibits it appears that the Due Process
Clause argument is directed at certain tax
statutes. Insofar as the claim involves the
validity of those statutes Page 195 under
the Due Process Clause we find it
unnecessary to decide its merits. And if the

allegations regarding the tax statutes are
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designed as the framework for proofs as to
the effects of the allegedly discriminatory
apportioninent, we need not rely upon them
to support our holding that the complaint
states a federal constitutional claim of
violation of the Equal Protection Clause.
‘Whether, when the issue to be decided is
one of the constitutional adegquacy of this
particular apportionment, taxation
arguments and exhibits as now presented
add anything, or whether they could add
anything however presented, is for the
District Court in the first instance to

decide.

The complaint, in addition to the claims
under the Federal Constitution, also alleges
rights, and the General Assembly's duties,
under the Tennessee Constitution. Since we
hold that appellants have — if it develops
at trial that the facts support the allegations
— a cognizable federal constitutional cause
of action resting in no degree on rights
guaranteed or putatively guaranteed by the
Tennessee  Constitution, we do  not
consider, let alone enforce, rights under a
State Constitution which go further than
the protections of the Fourteenth
Amendment. Lastly, we need not assess the
legal significance, in reaching our
conclusion, of the statements of the
complaint that the apportionment effected
today under the 1901 Act is "contrary to
the philosophy of government in the
United States and all Anglo-Saxon

Jurisprudence . .. "

L.
THE DISTRICT COURT'S OPINION AND
ORDER OF DISMISSAL.

Because we deal with this case on appeal from an
order of dismissal granted on appellees' motions,

i4o precise identification *iv6 of the issues presently

confronting us demands clear exposition of the
grounds upon which the District Court rested in
dismissing the case. The dismissal order recited
that the court sustained the appellees' grounds "(1}

casetext
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that the Court lacks jurisdiction of the subject
matter, and (2) that the complaint fails to state a
claim upon which relief can be granted . . . "

In the setting of a case such as this, the recited
grounds embrace two possible reasons for
dismissal:

First: That the facts and injury alleged, the legal
bases invoked as creating the rights and duties
relied upon, and the relief sought, fail to come
within that language of Article Il of the
Constitution and of the jurisdictional statutes
which define those matters concerning which
United States District Courts are empowered to
act;

Second: That, although the matter is cognizable
and facts are alleged which establish infringement
of appellants' rights as a result of state legislative
action departing from a federal constitutional
standard, the court will not proceed because the
matter is considered unsuited to judicial inquiry or
adjustment.

We treat the first ground of dismissal as "lack of
jurisdiction of the subject matter.” The second we
consider to result in a failure to state a justiciable

cause of action.

The District Court's dismissal order recited that it
was issued in conformity with the court's per
curiam opinion. The opinion reveals that the court
rested its dismissal upon lack of subject-matter
Jjurisdiction and lack of a justiciable cause of
action without attempting to distinguish between
these grounds. After noting that the plaintiffs
challenged the existing legislative apportionment
in Tennessee under the Due Process and Equal
Protection Clauses, and summarizing the
supporting allegations and the relief requested, the
court stated that
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"The action is presently before the Court
upon the defendants’ motion to dismiss
predicated upon three =197 grounds: first,
that the Court lacks jurisdiction of the
subject matter; second, that the complaints
fail to state a claim upon which relief can
be granted; and third, that indispensable
party defendants are not before the Court.”
179 F. Supp.. at §26.

The court proceeded to explain its action as
turning on the case's presenting a "question of the
distribution of political strength for legislative
purposes." For,

"From a review of [numerous Supreme
Court] . . . decisions there can be no doubt
that the federal rule, as enunciated and
applied by the Supreme Court, is that the
federal courts, whether from a lack of
Jurisdiction or from the inappropriateness

of the subject matter for judicial
consideration, will not intervene in cases
of this type to compel Ilegislative

reapportionment." 179 F. Supp., at 826.

The court went on to express doubts as to the
feasibility of the various possible remedies sought
by the plaintiffs. 179 F. Supp., at 827-828. Then it
made clear that its dismissal reflected a view not
of doubt that violation of constitutional rights was
alleged, but of a court's impotence to correct that
violation:

& casetext
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"With the plaintiffs' argument that the
legislature of Tennessee is guilty of a clear
violation of the state constitution and of
the rights of the plaintiffs the Court
entirely agrees. It also agrees that the evil
is a serious one which should be corrected
without further delay. But even so the
remedy in this situation clearly does not lie
with It has
recognized and is accepted doctrine that

the courts. long been
there are indeed some rights guaranteed by
the Constitution for the violation of which
the courts cannot give redress." 179 F.
Supp.. at 828.

In light of the District Court's treatment of the
case, we hold today only (a) that the court
possessed jurisdiction of the subject matter; (b)
that a justiciable cause of *(08 action is stated
upon which appellants would be entitled to
appropriate relief; and (¢} because appellees raise
the issue before this Court, that the appellants
the Tennessee

have to challenge

i

standing
apportionment statutes.’* Beyond noting that we
have no cause at this stage to doubt the District
Court will be able to fashion relief if violations of
constitutional rights are found, it is improper now
what

to consider remedy would be most

appropriate if appellants prevail at the trial.

16 We need not reach the question  of
indispensable parties because the District

Court has not yet decided it.

II.
JURISDICTION OF THE SUBJECT MATTER.

The District Court was uncertain whether our
cases withholding federal judicial relief rested
upon a lack of federal jurisdiction or upon the
inappropriateness of the subject matter for judicial
consideration — what we have designated
"nonjusticiability.” The distinction between the
twe grounds is significant. In the instance of
nonjusticiability, consideration of the cause is not
wholly and immediately foreclosed; rather, the
Court's inquiry necessarily proceeds to the point of






















































































































































































































































