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sufficiently concentrated and politically
cohesive that a putative districting plan
would result in districts in which members
of a racial minority would constitute a
majority of the voters, whose clear
electoral choices are in fact defeated by at-
large voting. If minority voters' residences
are substantially integrated throughout the
jurisdiction, the at-large district cannot be
blamed for the defeat of minority-
supported candidates . . . . [This standard]
thus would only protect racial minority
votes from diminution proximately caused
by the districting plan; it would not assure
racial minorities proportional
representation.” Blacksher Menefee 55-56

(footnotes omitted; emphasis added).

Finally, we observe that the usual predictability of
the majority's success distinguishes structural
dilution from the mere loss of an occasional
election. Cf. Davis v. Bandemer, post, at 131-133,
139-140 (opinion of WHITE, J.); Bolden, supra, at
111, n. 7 (MARSHALL, J., dissenting); Whitcomb,
supra, at 153. See also Blacksher Menefee 57, n.
333; Note, Geometry and Geography: Racial
Gerrymandering and the Voting Rights Act, 94
Yale L. 1. 189, 200, n. 66 (1984) (hereinafter Note,
Geometry and Geography). *52

III
RACIALLY POLARIZED VOTING

Having stated the general legal principles relevant
to claims that § 2 has been violated through the
use of multimember districts, we tum to the
arguments of appellants and of the United States
as amicus curige addressing racially polarized
voting.'® First, we describe the District Court's
treatment of racially polarized voting. Next, we
consider appellants' claim that the District Court
used an incorrect legal standard to determine
whether racial bloc veting in the contested
districts was sufficiently severe to be cognizable
as an element of a § 2 claim. Finally, we consider
appellants' contention that the trial court employed
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an incorrect definition of racially polarized voting
and thus erroneously rehed on statistical evidence
that was not probative of racial bloc voting.

18 The terms "racially potarized voting" and
“racial bloc  voting" are  used

interchangeably throughout this opinion.

A

THE DISTRICT COURT'S TREATMENT
OF RACIALLY POLARIZED VOTING

The investigation conducted by the District Court
into the question of racial bloc voting credited
some testimony of lay witnesses, but relied
principally on statistical evidence presented by
appellees' expert witnesses, in particular that
offered by Dr. Bernard Grofman. Dr. Grofman
collected and evaluated data from 53 General
Assembly primary and general elections involving
black candidacies. These elections were held over
a period of three different election years in the six
originally challenged multimember districts.'? Dr.

Grofman subjected the data to two complementary
methods of analysis — extreme case analysis and
bivariate ecological 5 regression analysis® — in
order to determine whether blacks and whites in
these districts differed in their voting behavior.
These analytic techniques yielded data concerning
the voting patterns of the two races, including
estimates of the percentages of members of each

race who voted for black candidates.

19 The 1982 reapportionment plan left
essentially undisturbed the 1971 plan for
five of the orginal six contested
multimember districts. House District 39
alone was slightly modified. Brief for

Appellees 8.

20 The District Court found both methods
standard in the literature for the analysis of
racially polarized voting. 590 F. Supp.. al
367, n. 28, 368, n. 32. See also Engstrom
McDonald, Quantitative Evidence in Vote
Dilution Litigation: Political Participation
and Polarized Voting, 17 Urbh. Law. 369
(Summer 1985); Grofman, Migalski,
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Novietlo, The "Totality of Circumstances
Test" in Section 2 of the 1982 Extension of
the Voting Rights Act: A Social Science
Perspective, 7 Law Policy 199 (Apr. 1985)
(hereinafter Grofman, Migalski, Noviello).

The court's initial consideration of these data took
the form of a three-part inquiry: did the data reveal
any correlation between the race of the voter and
the selection of certain candidates; was the
revealed correlation statistically significant; and
was the difference in black and white voting
patterns "substantively significant"? The District
Court found that blacks and whites generally
preferred different candidates and, on that basis,
found voting in the districts to be racially
correlated.”' The court accepted Dr. Grofman's

expert opinion that the correlation between the
race of the voter and the voter's choice of certain
candidates was statistically significant.’* Finally,
adopting Dr. Grofman's terminology, =3¢ see Tr.
195, the court found that in all but 2 of the 53
elections” the degree of racial bloc voting was "so

marked as to be substantively significant, in the
sense that the results of the individual election
would have been different depending upon
whether it had been held among only the white
voters or only the black voters." 590 F. Supp., at
368.

21 The court wused the term  “racial
polarization" to describe this correlation. It
adopted Dr. Grofman's definition — "racial

"

polarization” exists where there is "a
consistent telationship between [the] race
of the voter and the way in which the voter
votes,” Tr. 160, or to put it differently,
where "black voters and white voters vote
differently." Id., at 203. We, too, adopt this
definition of "racial bloc” or "racially

polarized" voting. See infra, at 55-58.

22 The court found that the data reflected
positive  relationships and  that  the
correlations did not happen by chance. 590
F. Supp.. at 368, and n. 30. See also D.
Bames J. Conley, Statistical Evidence in
Litigation 32-34 (1986): Fisher, Multiple
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Regression in Legal Proceedings, 80
Colum. L. Rev. 702, 716-720 (1980);
Grofman, Migalski, Noviello 206.

23 The two exceptions were the 1982 State
House elections in Districts 21 and 23, 590
F. Supp., at 368, n. 31.

The court also reported its findings, both in
tabulated numerical form and in written form, that
a high percentage of black voters regularly
supported black candidates and that most white
voters were extremely reluctant to vote for black
candidates. The court then considered the
relevance to the existence of legally significant
white bloc voting of the fact that black candidates
have won some elections. It determined that in
most instances, special circumstances, such as
incumbency and lack of opposition, rather than a
diminution in usually severe white bloc voting,
accounted for these candidates’ success. The court
also suggested that black voters' reliance on bullet
voting was a significant factor in their successful
efforts to elect candidates of their choice. Based
on all of the evidence before it, the trial court
concluded that each of the districts experienced
racially polarized voting "in a persistent and
severe degree." Id , at 367.

B

THE DEGREE OF BLOC VOTING
THAT 1S LEGALLY SIGNIFICANT
UNDER § 2

1
Appellants’ Arguments

North Carelina and the United States argue that
the test used by the District Court to determine
whether voting patterns in the disputed districts
are racially polarized to an extent cognizable
under § 2 will lead to results that are inconsistent
with congressional intent. North Carolina
maintains *35 that the court considered legally
significant racially polarized voting to occur
whenever “less than 50% of the white voters cast a
ballot for the black candidate." Brief for
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Appellants 36. Appellants also argue that racially
polarized voting is legally significant only when it
always results in the defeat of black candidates.
Id, at 39-40.

The United States, on the other hand, isolates a
single line in the court's opinion and identifies it as
the court's complete test. According to the United
States, the District Court adopted a standard under
which legally significant racial bloc voting is
deemed to exist whenever "'the results of the
individual election would have been different
depending upon whether it had been held among
only the white voters or only the black voters in
the election."' Brief for United States as Amicus
Curiage 29 {quoting 590 F. Supp., at 368). We read
the District Court opinion differently.

2

The Standard for Legally Significant Racial Bloc
Voting

The Senate Report states that the "extent to which
voting in the elections of the state or political
subdivision is racially polarized,” 8. Rep., at 29, is
relevant to a vote dilution claim. Further, courts
and commentators agree that racial bloc voting is a
key element of a vote dilution claim. See, e. g,
Escambia County, Fla., 748 F.2d, at 1043; United
States v. Marengo Cowunty Comm'n, 731 F.2d
1546, 1566 (CAll), appeal dism'd and cert.
denied, 469 U.S. 976 (1984), Nevert v. Sides, 571
F.2d 209, 223 (CA35 1978), cert. denied, 446 U.S.
951 (1980);, Johnson v. Halifax County, 594 F.
Supp. 161, 170 (EDNC 1984); Blacksher
Menefee; Engstrom Wildgen, 465, 469; Parker
107; Note, Geometry and Geography 199.
Because, as we explain below, the extent of bloc
voting necessary to demonstrate that a minority's
ability to elect its preferred representatives is
impaired varies according to several factual
circumstances, the degree of bloc voting which
constitutes the threshold of legal significance will
vary *36 from district to district. Nonetheless, it is
possible to state some general principles and we
proceed to do so.

7 casetext

478 .5 30 (1986

A

The purpose of inquiring into the existence of
racially polarized voting is twofold: to ascertain
whether minority group members constitute a
politically cohesive unit and to determine whether
whites vote sufficiently as a bloc usually to defeat
the minority's preferred candidates. See supra, at
48-51. Thus, the question whether a given district
experiences legally significant racially polarized
voting requires discrete inquiries into minority and
that a
significant number of minority group members

white voting practices. A showing
usually vote for the same candidates is one way of
proving the political cohesiveness necessary to a
vote dilution claim, Blacksher Menefee 59-60, and
n. 344, and, consequently, establishes minority
bloc voting within the context of § 2. And, in
general, a white bloc vote that normally will
defeat the combined strength of minority suppert
plus white "crossover” votes rises to the level of
legally significant white bloc voting. /d., at 60.
The amount of white bloc voting that can
generally "minimize or cancel," S. Rep., at 28;
Regester, 412 U.S., at 765, black voters' ability to
elect representatives of their choice, however, will
vary from district to district according to a number
of factors, including the nature of the allegedly
dilutive electoral mechanism; the presence or
absence of other potentially dilutive electoral
devices, such as majority vote requirements,
designated posts, and prohibitions against bullet
voting; the percentage of registered voters in the
district who are members of the minority group;
the size of the district; and, in multimember
districts, the number of seats open and the number
of candidates in the field.*’ See, e. g., Butler §74-
876; Davidson 5; Jones, The Impact of Local
Election Systems  on Black  Political
Representation, 11 Urb. Aff. Q. 345 (1976);
United States Commission *57 on Civil Rights,
The Voting Rights Act: Unfulfilled Goals 38-41
(1981).

24 This list of factors is illustrative, not

comprehensive.

17
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Because loss of political power through vote
dilution is distinct from the mere inability to win a
particular election, Whitcomb, 403 U.5., at 153, a
pattern of racial bloc voting that extends over a
period of time is more probative of a claim that a
district experiences legally significant polarization
than are the results of a single election.™
Blacksher Menefee 61; Note, Geometry and
Geography 200, n. 66 ("Racial polarization should
be seen as an attribute not of a single election, but
rather of a polity viewed over time. The concer is
necessarily temporal and the analysis historical
because the evil to be avoided is the subordination
of minority groups in American politics, not the
defeat of individuals in particular electoral
contests"). Also for this reason, in a district where
elections are shown usually to be polarized, the
fact that racially polarized voting is not present in
one or a few individual elections does not
necessarily negate the conclusion that the district
experiences legally significant bloc voting.
Furthermore, the success of a minority candidate
in a particular election does not necessarily prove
that the district did not experience polarized
voting in that election; special circumstances, such
as the absence of an opponent, incumbency, or the
utilization of bullet voting, may explain minority
electoral success in a polarized contest.*®

25 The number of elections that must be
studied in order to determine whether
voting is polarized will vary according to
pertinent circumstances. One important
circumstance is the number of elections in
which the minority group has sponsored
candidates. Where 2 minority group has
never been able to sponsor a candidate,
courts must rely on other factors that tend
to prove unequal access to the electoral
process. Similarly, where a minority group
has begun to sponsor candidates just
recently, the fact that statistics from only
one or a few clections are available for
examination does not foreclose a vote

dilution claim.
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26 This list of special circumstances is

illustrative, not exclusive.

As must be apparent, the degree of racial bloc
voting that is cognizable as an element of a § 2

58 vote dilution claim will *5¢ vary according to a

variety of factual circumstances. Consequently,
there is no simple doctrinal test for the existence
of legally significant racial bloc voting. However,
the foregoing general principles should provide
courts with substantial guidance in determining
whether evidence that black and white voters
generally prefer different candidates rises to the
level of legal significance under § 2.

3
Standard Utilized by the District Court

The District Court clearly did not employ the
simplistic standard identified by North Carolina
— legally significant bloc voting occurs whenever
less than 50% of the white voters cast a ballot for
the black candidate. Brief for Appellants 36. And,
although the District Court did utilize the measure
of "substantive significance” that the United States
ascribes to it — "“the results of the individual
election would have been different depending on
whether it had been held among only the white
voters or only the black voters," Brief for United
States as Amicus Curiae 29 (quoting 590 F. Supp.,
at 368) — the court did not reach its ultimate
conclusion that the degree of racial bloc voting
present in each district is Jegally significant
through mechanical reliance on this standard.*’
While the court did not phrase the standard for
legally significant racial bloc voting exactly as we
do, a fair reading of the court’s opinion reveals
that the court's analysis conforms to our view of
the proper legal standard.

27 The trial court did not actually employ the
term "legally significant. At times it
seems to  have used "substantive
significance” as Dr Grofman did, to
describe polarization severe enough to
result in the selection of different

candidates in racially separate electorates.
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At other times, however, the court used the
term "substantively significant” to refer to
its ultimate determination that racially
pelarized voting in these districts is
sufficiently severe to be relevant to a § 2

claim.

The District Court's findings concerning black
support for black the five
muitimember districts at issue *59 here clearly
establish the political cohesiveness of black

candidates in

voters. As is apparent from the District Court's
tabulated findings, reproduced in Appendix A to
opinion, post, p. 80, black voters' suppott for black
candidates was overwhelming in almost every
election. In all but 5 of 16 primary elections, black
support for black candidates ranged between 71%
and 92%; and in the general elections, black
support for black Democratic candidates ranged
between §7% and 96%.

In sharp contrast to its findings of strong black
support for black candidates, the District Court
found that a substantial majority of white voters
would rarely, if ever, vote for a black candidate. In
the primary elections, white support for black
candidates ranged between 8% and 50%, and in
the general elections it ranged between 28% and
49%. See ibid. The court also determined that, on
average, 81.7% of white voters did not vote for
any black candidate in the primary elections. In
the general elections, white voters almost always
ranked black candidates either last or next to last
in the multicandidate field, except in heavily
Democratic areas where white voters consistently
ranked black
Democrats, if not last or next to last among all
The court further observed that
approximately two-thirds of white voters did not

candidates last among the

candidates.

vote for black candidates in general elections,
even after the candidate had won the Democratic
primary and the choice was to vote for a

Republican or for no one.?® 60

28 |p stating that 81.7% of white voters did
not vote for any black candidates in the

primary election and that two-thirds of
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white voters did not vote for black
candidates in general elections, the District
Court apgrepated data from all six
challenged multimember districts,
apparently for ease of reporting. The
inquiry into the existence of vote dilution
caused by submergence in a multimember
When

considering several separate vote dilution

district  is  district  specific.
claims in a single case, courts must not rely
on data aggregated from all the challenged
districts in  concluding that racially
polarized voting exists in each district. In
the instant case, however, it is clear from
the trial court’s tabulated findings and from
the exhibits that were before it, 1 App..
Exs. 2-10, that the court relied on data that
were specific to each individual district in
concluding that each district experienced

legally significant racially polarized voting.

While the District Court did not state expressly
that the percentage of whites who refused to vote
for black candidates in the contested districts
would, in the usual course of events, result in the
defeat of the minority's candidates, that conclusion
Is apparent both from the court's factual findings
and from the rest of its analysis. First, with the
exception of House District 23, see infta, at 77,
the trial court's findings clearly show that black
voters have enjoyed only minimal and sporadic
success in electing representatives of their choice.
See Appendix B to opinion, post, p. 82. Second,
where black candidates won elections, the court
closely examined the circumstances of those
elections before concluding that the success of
these blacks did not negate other evidence, derived
from all of the elections studied in each district,
that legally significant racially polarized voting
exists in each district. For example, the court took
account of the benefits incumbency and running
essentially unopposed conferred on some of the
successful black candidates,”” as well as of the #n1
very different order of preference blacks and
whites assigned black candidates,* in reaching its

that legally
polarization exists in each district.

conclusion significant  racial

19
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For example, the court found that
incumbency aided a successful black
candidate in the 1978 primary in Senate
District 22. The court also noted that in
House District 23, a black candidate who
gained election in 1978, 1980, and 1982,
ran uncontested in the 1978 general
election and in both the primary and
general elections in 1980. In 1982 there
was no Republican opposition, a fact the
trial court interpreted to mean that the
general election was for all practical
purposes unopposed. Moreaver, in the
1982 primary, there were only two white
candidates for three seats, so that one black
candidate had to succeed. Even under this
condition, the court remarked, 63% of
white voters still refused to vote for the
black incumbent — who was the choice of
90% of the blacks. In House District 21,
where a black won election to the six-
member delegation in 1980 and 1982, the
court found that in the relevant primaries
approximately 60% to 70% of white voters
did not vote for the black candidate,
whereas approximately 80% of blacks did.
The court additionally observed that
although winning the Democratic primary
in this district is historically tantamount to
election, 55% of whites declined to vote
for the Democratic black candidate in the

general election,

The court noted that in the 1982 primary
held in House District 36, out of a field of
eight, the successful black candidate was
ranked first by black voters, but seventh by
whites. Similarly, the court found that the
two blacks who won seats in the five-
member delegation from House District 39
were ranked first and second by black
voters, but seventh and eighth by white

voters.

We conclude that the District Court's approach,
which tested data derived from three election
years in each district, and which revealed that
blacks strongly supported black candidates, while,
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to the black candidates' usual detriment, whites
rarely did, satisfactorily addresses each facet of
the proper legal standard.

C

EVIDENCE OF RACIALLY POLARIZED
VOTING

Appellanis' Argument

North Carolina and the United States also contest
the evidence upen which the District Court relied
in finding that voting patterns in the challenged
districts were racially polarized. They argue that
the term "racially polarized voting" must, as a
matter of law, refer to voting patterns for which
the principal cause is race. They contend that the
District Court utilized a legally incorrect definition
of racially polarized voting by relying on bivariate
statistical analyses which merely demonstrated a
correlation between the race of the voter and the
level of voter support for certain candidates, but
which did not prove that race was the primary
determinant of voters' choices. According to
appellants and the United States, only multiple
regression analysis, which can take account of
other variables which might also explain voters'
choices, such as "party affiliation, age, religion,
incomef,] campaign
expenditures,” Brief for o2 Appellants 42, "media

incumbency, education,
use measured by cost, . . . name, identification, or
distance that a candidate lived from a particular
precinct,” Brief for United States as Amicus
Curiae 30, n. 57, can prove that race was the
primary determinant of voter behavior.”!

31 Appellants  argue that plaintiffs must
establish that race was the primary
determinant of voter behavior as part of
their prima facie showing of polarized
voting; the United States suggests that
plaintiffs make out a prima facie case
merely by showing a correlation between
race and the selection of certain candidates,

but that defendants should be able to rebut

20
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by showing that factors other than race

were the principal causes of voters

choices. We reject both arguments.

Whether appellants and the United States believe
that it is the voter's race or the candidate’s race that
must be the primary determinant of the voter's
choice is unclear; indeed, their catalogs of relevant
variables suggest both.”> Age, religion, income,
and education seem most relevant to the voter;
incumbency, campaign expenditures, name
identification, and media use are pertinent to the
candidate; and party affiliation could refer both to
the voter and the candidate. In either case, we
disagree: For purposes of § 2, the legal concept of
racially polarized voting incorporates neither
causation nor intent. It means simply that the race
of voters correlates with the selection of a certain
candidate or candidates; that is, it refers to the
situation where different races (or minority
language groups) vote in blocs for different
candidates. Grofman, Migalski, Noviello 203. As
we demonstrate infra, appellants' theory of racially
polarized voting would thwart the goals Congress
sought to achieve when it amended § 2 and would
prevent courts from performing the "functional”
analysis of the political process, S. Rep., at 30, n.
119, and the "searching practical evaluation of the
“past =63 and present reality,” id., at 30 (footnote
omitted), mandated by the Senate Report.

32 The Fifth Circuit cases on which North
Carolina and the United States rely for
their position are ¢qually ambiguous. See
Lee County Branch of NAACP v. Opelika,
T48 F.2d 1473, 1482 (1984), Jones v.
Lubbock, 730 F2d 233, 234 (1984
(Higginbotham, I, concurring).

2
Causation Irrelevant to Section 2 Ingquiry

The first reason we reject appellants' argument
that racially polarized voting refers to voting
patterns that are in some way caused by race,
rather than to voting patterns that are merely
correlated with the race of the voter, is that the
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reasons black and white voters vote differently
have no relevance to the central inquiry of § 2. By
contrast, the correlation between race of voter and
the selection of certain candidates is crucial to that

inquiry.

Both § 2 itself and the Senate Report make clear
that the critical question in a § 2 claim is whether
the use of a contested electoral practice or
structure results in members of a protected group
having less opportunity than other members of the
electorate to participate in the political process and
to elect representatives of their choice, See, ¢. g.,
S. Rep., at 2, 27, 28, 29, n. 118, 36. As we
explained, supra, at 47-48, multimember districts
may impair the ability of blacks to elect
representatives of their choice where blacks vote
sufficiently as a bloc as to be able to elect their
preferred candidates in a black majority, single-
member district and where a white majority votes
sufficiently as a bloc usually to defeat the
candidates chosen by blacks. It is the difference
between the choices made by blacks and whites —
not the reasons for that difference — that results in
blacks having less opportunity than whites io elect
their preferred representatives. Consequently, we
conclude that under the "results test" of § 2, only
the correlation between race of voter and selection
of certain candidates, not the causes of the
correlation, matters.

The irrelevance to a § 2 inquiry of the reasons why
black and white voters vote differently supports,
by itself, our rejection of appellants' theory of
racially polarized voting. However, their theory
contains other equally serious flaws “4 that merit
further attention. As we demonstrate below, the
addition of distorts the
equation and yields results that are indisputably
incorrect under § 2 and the Senate Report,

irrelevant variables

3

Race of Voter as Primary Determinant of Voter

Behavior

21
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Appellants and the United States contend that the
legal concept of "racially polarized voting" refers
not to voting patterns that are merely correlated
with the voter's race, but to voting patterns that are
determined primarily by the voter's race, rather
than by the
characteristics.

voter's other socioeconomic

The first problem with this argument is that it
ignores the fact that members of geographically
insular racial and ethnic groups frequently share
socioeconomic characteristics, such as income
level, employment status, amount of education,
housing and other living conditions, religion,
language, and so forth. See, e g, Butler 902
(Minority group "members' shared concerns,
including political ones, are . . . a function of
group status, and as such are largely involuntary. .
.. As a group blacks are concerned, for example,
brutality,

unemployment, etc., because these problems fall

with  police substandard  housing,
disproportionately upon the group"); S. Verba N,
Nie, Participation in America 151-152 (1972)
{("Socioeconomic status . . . is closely related to
race. Blacks in American society are likely to be
in lower-status jobs than whites, to have less
education, and to have lower incomes”). Where
such characteristics are shared, race or ethnic
group not only denotes color or place of origin, it
also functions as a shorthand notation for common
social and economic characteristics. Appellants’
definition of racially polarized voting is even more
shared

race or

characteristics are
ethnicity. The
opportunity to achieve high employment status

pernicious  where

causally related to
and income, for example, is often influenced by
the presence or absence of racial or ethnic
discrimination. A definitton of racially polarized
voting which #¢5 holds that black bloc voting does
not exist when black voters' choice of certain
candidates is most strongly influenced by the fact
that the voters have low incomes and menial jobs
— when the reason most of those voters have
menial jobs and low incomes is attributable to past
or present racial discrimination — runs counter to

- casetext
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the Senate Report's instruction to conduct a
searching and practical evaluation of past and
present reality, S. Rep., at 30, and interferes with
the purpose of the Voting Rights Act to eliminate
the negative effects of past discrimination on the
electoral opportunities of minorities. Id , at 5, 40.

Furthermore, under appellants' theory of racially
polarized voting, even uncontrovertible evidence
that candidates strongly preferred by black voters
are always defeated by a bloc voting white
majority would be dismissed for failure to prove
racial polarization whenever the black and white
populations could be described in terms of other
socioeconomic characteristics.

To illustrate, assume a racially mixed, urban
multimember district in which blacks and whites
possess the same socioeconomic characteristics
that the record in this case attributes to blacks and
whites in Halifax County, a part of Senate District
2. The annual! mean income for blacks in this
district is $10,465, and 47.8% of the black
community lives in poverty. More than half —
51.5% — of black adults over the age of 25 have
only an eighth-grade education or less. Just over
half of black citizens reside in their own homes;
48.9% live in rental units. And, almost a third of
all black households are without a car. In contrast,
only 12.6% of the whites in the district live below
the poverty line. Whites enjoy a mean income of
$19,042, White residents are better educated than
blacks — only 25.6% of whites over the age of 25
have only an eighth-grade education or less.
Furthermore, only 26.2% of whites live in rental
units, and only 10.2% live in households with no
vehicle available. | App., Ex-44. As is the case in
Senate District 2, blacks in this “6¢ hypothetical
urban district have never been able to elect a
representative of their choice.

According to appellants' theory of racially
polarized voting, proof that black and white voters
in this hypothetical district regularly choose
different candidates and that the blacks' preferred

candidates regularly lose could be rejected as not
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probative of racial bloc voting. The basis for the
rejection would be that blacks chose a certain
candidate, not principally because of their race,
but principally because this candidate best
represented the interests of residents who, because
of their low incomes, are particularly interested in
health

services; who are generally poorly educated, and

government-subsidized and  welfare
thus share an interest in job training programs;
who are, to a greater extent than the white
community, concerned with rent control tssues;
and who favor major public transportation
expenditures. Similarly, whites would be found to
have voted for a different candidate, not
principally because of their race, but primarily
because that candidate best represented the
interests of residents who, due to their education

and income levels, and to their property and

vehicle ownership, favor gentrification, low
residential  property taxes, and extensive
expenditures  for  street and  highway

improvements.

Congress could not have intended that courts
employ this definition of racial bloc voting. First,
this definition leads to results that are inconsistent
with the effects test adopted by Congress when it
amended § 2 and with the Senate Report's
admeonition that courts take a "functional" view of
the political process, S. Rep. 30, n. 119, and
conduct a searching and practical evaluation of
reality. fd., at 30. A test for racially polarized
the fact that

socioeconomic characteristics are often closely

voting that denies race and
correlated permits neither a practical evaluation of
reality nor a functional analysis of vote dilution.
And, contrary to Congress' intent in adopting the
"results test," appellants' proposed definition could
result in the inability of minority voters to
establish a critical *»7 element of a vote dilution
though both races

bloc voting, id, at 33,

claim, even engage 1n

"monolithic" and
generations of black voters have been unable to

elect a representative of their choice.
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Second, appellants' interpretation of "racially
polarized voting” creates an irreconcilable tension
their
socioeconomic characteristics in the bloc voting

between proposed  treatment  of
context and the Senate Report's statement that "the
extent to which members of the minority group . .
. bear the effects of discrimination in such areas as
education, employment and health" may be
relevant to a § 2 claim. /4, at 29. We can find no
support in either logic or the legisiative history for
the anomalous conclusion to which appellants'
position leads — that Congress intended, on the
one hand, that proof that a minority group is
predominately poor, uneducated, and unhealthy
should be considered a factor tending to prove a §
2 violation; but that Congress intended, on the
hand, that that the
soctoeconomic characteristics greatly influence

other proof same
black voters' choice of candidates should destroy
these voters' ability to establish one of the most

important elements of a vote dilution claim.
4

Race of Candidate as

Determinant of Voter Behavior

Primary

North Carolina's and the United States' suggestion
that racially polarized voting means that voters
select or reject candidates principally on the basis
of the candidate's race is also misplaced,

First, both the language of § 2 and a functional
understanding of the phenomenon of vote dilution
mandate the conclusion that the race of the
candidate per se is irrelevant to racial bloc voting
analysis. Section 2(b) states that a violation is
established if it can be shown that members of a
protected minority group "have less opportunity
than other members of the electorate to . . . elect
representatives of their choice.” *n% (Emphasis
added.) Because both minority and majority voters
often select members of their own race as their
preferred representatives, it will frequently be the
case that a black candidate is the choice of blacks,
while a white candidate is the choice of whites.
Cf. Letter to the Editor from Chandler Davidson,
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17 New Perspectives 38 (Fall 1985). Indeed, the
facts of this case illustrate that tendency — blacks
preferred black candidates, whites preferred white
candidates. Thus, as a matter of convenience, we
and the District Court may refer to the preferred
representative  of black voters as the "black
candidate” and to the preferred representative of
white voters as the “"white candidate.”
Nonetheless, the fact that race of voter and race of
candidate is often correlated is not directly
pertinent to a § 2 inquiry. Under § 2, it is the status
of the candidate as the chosen representative of a
particular racial group, not the race of the
candidate, that is important.

An understanding of how vote dilution through
submergence in a white majority works leads to
the same conclusion. The essence of a
submergence claim is that minority group
members prefer certain candidates whom they
could elect were it not for the interaction of the
challenged electoral law or structure with a white
majority that votes as a significant bloc for
different candidates. Thus, as we explained in Part
III, supra, the existence of racial bloc voting is
relevant to a vote dilution claim in two ways. Bloc
voting by blacks tends to prove that the black
community is politically cohesive, that is, it shows
that blacks prefer certain candidates whom they
could elect in a single-member, black majority
district. Bloc voting by a white majority tends to
prove that blacks will generally be unable to elect
representatives of their choice. Clearly, only the
race of the voter, not the race of the candidate, is
relevant to vote dilution analysis. See, e g,
Blacksher Menefee 59-60; Grofman, Should
Representatives be Typical?, in Representation
and Redistricting Issues 98; Note, Geometry and
Geography 207. =0

Second, appellants’ suggestion that racially
polarized voting refers to voting patterns where
whites vote for white candidates because they
prefer members of their own race or are hostile to
blacks, as opposed to voting patterns where whites
vote for white candidates because the white
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candidates spent more on their campaigns, utilized
more media coverage, and thus enjoyed greater
name recognition than the black candidates, fails
for another, independent reason. This argument,
like the argument that the race of the voter must be
the primary determinant of the voter's ballot, is
inconsistent with the purposes of § 2 and would
render meaningless the Senate Report factor that
addresses the impact of low socioeconomic status
on a minority group's level of political
participation.

Congress intended that the Voting Rights Act
eradicate inequalities in political opportunities that
exist due to the vestigial effects of past purposeful
discrimination. S. Rep., at 5, 40; H.R. Rep. No.
97-227, p. 31 {1981). Both this Court and other
federal courts have recognized that political
participation by minorities tends to be depressed
where minority group members suffer effects of
prior discrimination such as inferior education,
poor employment opportunities, and low incomes.
See, e. g., White v. Regester, 412 .S, at 768-769;
Kirksey v. Board of Supervisors of Hinds County,
Miss., 554 F2d 139, 145-146 (CAS) (en banc),
cert. denied, 434 U.S. 968 (1977). See also S.
Verba N, Nie, Participation in America 152
(1972). The Senate Report acknowledges this
tendency and instructs that "the extent to which
members of the minority group . . . bear the effects
of discrimination in such areas as education,
employment and health, which hinder their ability
to participate effectively in the political process,”
S. Rep., at 29 (footnote omitted), is a factor which
may be probative of unequal opportunity to
participate in the political process and to elect
representatives. Courts and commentators have
recognized further that candidates generally must
spend more money in order to win *70 election in
a multimember district than in a single-member
district. See, e. g, Graves v. Barnes, 343 F. Supp.
704, 720-721 (WD Tex. 1972}, aff'd in part and
rev'd in part sub nom. White v. Regester, supra.
Berry Dye 88; Davidson Fraga, Nonpartisan
Slating Groups in an At-Large Setting, in Minority
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Vote Dilution 122-123; Derfner 554, n. 126
Jewell 131; Karnig, Black Representation on City
Councils, 12 Urb. Aff. Q. 223, 230 (1976). If,
because of inferior education and poor
employment opportunities, blacks earn less than
whites, they will not be able to provide the
candidates of their choice with the same level of
financial support that whites can provide theirs.
Thus, electoral losses by candidates preferred by
the black community may well be attributable in
part to the fact that their white opponents outspent
them. But, the fact is that, in this Instance, the
economic effects of prior discrimination have
combined with the

structure to afford blacks less opportunity than

multimember electoral
whites to participate in the political process and to
elect representatives of their choice. It would be
both with
congressional intent to hold that, on the one hand,

anomalons and  inconsistent
the effects of past discrimination which hinder
blacks’ ability to participate in the political process
tend to prove a § 2 violation, while holding on the
other hand that, where these same effects of past
discrimination deter whites from voting for blacks,
blacks cannot make out a crucial element of a vote
dilution claim. Accord, Escambia County, 748
E2d, at 1043 ("[T]he failure of the blacks to
solicit white votes may be caused by the effects of
past discrimination") (quoting United States v.
Dallas County Comm'n, 739 F2d 1529, 1536
(CALL 1984)); United States v. Marengo County
Comm'n, 731 F.2d. at 1567.

5

Racial Animosity as Primary Determinant
of Voter Behavior

Finally, we reject the suggestion that racially
polarized voting refers only to white bloc voting
which is caused by #71 white voters' racial
hostility toward black candidates™ To accept this
theory would frustrate the goals Congress sought
to achieve by repudiating the intent test of Mobile
v. Bolden, 446 U.S. 55 (1980}, and would prevent

minority voters who have clearly been denied an

£ casetext

472 1.5, 30 {1986}

opportunity to elect representatives of their choice
from establishing a critical element of a vote
dilution claim.

3 1t is true, as we have recognized
previously, that racial hostility may often
fuel racial bloc voting United Jewish
Organizations v. Carey, 430 U S, 144, 166
(1977), Rogers v. Lodge, 458 LS. at 623.
But, as we explain in this decision, the
actual motivation of the voter has no
relevance to a vote dilution claim. This 1s
not to suggest that racial bloc voting is race
neutral; because voter behavior correlates
with race, obviously it is not. It should be
remembered, though, as one commentator
has observed, that "[tlhe absence of racial
animus s but one element of race
Note,

Geography 208.

neutrality." Geometry  and

In amending § 2, Congress rejected the
requirement announced by this Court in Bolden,
§ 2 plaintiffs

discriminatory intent of state or local governments

supra, that must prove the
in adopting or maintaining the challenged electoral
mechanism.™ Appellants' suggestion that the

discriminatory intent of individual white voters
must be proved in order to make out a § 2 claim
must fail for the very reasons Congress rejected
the intent test with respect to governmental bodies.
See Engstrom, The Reincarnation of the Intent
Standard: Federal Judges and At.Large Election
Cases, 28 How. L. J. 495 (1983).

34 The Senate Report rejected the argument
that the words “"on account of race
contained in § 2(a), create any requirement
of purposeful discrimination. "[IJt is

patently [clear] that Congress has used the

words “on account of race or color' in the

Act to mean "with respect to' race or color,

and not to connote any required purpose of

racial discrimination." S. Rep., at 27-28, n.

[09.
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The Senate Report states that one reason the
Senate Committee abandoned the intent test was
that "the Committee
testimony that the intent test is unnecessarily

heard persuasive

divisive because it involves charges of racism on
the part of individual officials or entire
communities," S. Rep., at 36. The Committee
found the testimony of Dr. Arthur S. 72
Flemming, Chairman of the United States
Commission on Civil Rights, particularly
persuasive. He testified:

"{Under an intent test] [l]itigators
representing excluded minorities will have
to explore the motivations of individual
council members, mayors, and other
citizens. The question would be whether
their decisions were motivated by
invidious racial considerations. Such
inquiries can only be divisive, threatening
to destroy any existing racial progress in a
community. [t is the intent test, not the
results test, that would make it necessary
to brand individuals as racist in order to
obtain judicial relief™ Ibid. (footnote
omitted).

The grave threat to racial progress and harmony
which Congress perceived from requiring proof
that racism caused the adoption or maintenance of
a challenged electoral mechanism is present to a
much greater degree in the proposed requirement
that plaintiffs demonstrate that racial animosity
determined white voting patterns. Under the old
intent test, plaintiffs might succeed by proving
only that a limited number of elected officials
were racist; under the new intent test plaintiffs
would be required to prove that most of the white
community is racist in order to obtain judicial
relief. It is difficult to imagine a more racially
divisive requirement.

A second reason Congress rejected the old intent
test was that in most cases it placed an
"inordinately difficult burden” on § 2 plaintiffs.
Ibid. The new intent test would be equally, if not
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more, burdensome. In order te prove that a
specific factor — racial hostility — determined
white voters' ballots, it would be necessary to
demonstrate that other potentially relevant causal
factors, such as socioeconomic characteristics and
candidate expenditures, do not correlate better
than racial animosity with white voting behavior.
As one commentator has explained: +73

"Many of the[se] independent variables . . .
would be all but impossible for a social
scientist to operationalize as interval-level
independent variables for use in a multiple
regression equation, whether on a step-
wise basis or not. To conduct such an
extensive statistical analysis as this
implies, moreover, can become
prohibitively expensive.

"Compared to this sort of effort, proving
discriminatory intent in the adoption of an
at-large election system is both simple and
inexpensive." McCrary, Discriminatory
Intent: The Continuing Relevance of
"Purpose” Evidence in Vote-Dilution
Lawsuits, 28 How. L. J. 463, 492 (1985)
(footnote omitted).

The final and most dispositive reason the Senate
Report repudiated the old intent test was that it
"asks the wrong question." S. Rep., at 36.
Amended § 2 asks instead "whether minorities
have equal access to the process of electing their

representatives.” Jhid.

Focusing on the discriminatory intent of the
voters, rather than the behavior of the voters, also
asks the wrong question. All that matters under §
2 and under a functional theory of vote dilution is
voter behavior, not its explanations. Moreover, as
we have explained in detail, supra, requiring proof
that racial considerations actually caused voter
behavior will result — contrary to congressional
intent — in situations where a black minority that
functionally has been totally excluded from the
political process will be unable to establish a § 2
violation. The Senate Report's remark concerning
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the old intent test thus is pertinent to the new test:
The requirement that a "court . . . make a separate
. .. finding of intent, after accepting the proof of
the factors involved in the White [v. Regester, 412
1J.S. 755] analysis . . . [would] seriously clou[d]
the prospects of eradicating the remaining
instances of racial discrimination in American
elections." fel , at 37. We therefore decline to adopt

such a requirement. *74
6
Summary

In sum, we would hold that the legal concept of
racially polarized voting, as it relates to claims of
vote dilution, refers only to the existence of a
correlation between the race of voters and the
selection of certain candidates. Plaintiffs need not
prove causation or intent in order to prove a prima
facie case of racial bloc voting and defendants
may not rebut that case with evidence of causation

or intent.

IV

THE LEGAL SIGNIFICANCE OF SOME
BLACK CANDIDATES' SUCCESS

A

North Carolina and the United States maintain that
the District Court failed to accord the proper
weight to the success of some black candidates in
the challenged districts. Black residents of these
districts, they point out, achieved improved
representation in the 1982 General Assembly
election.’® They also note that blacks in House
District 23 have  enjoyed
representation consistently since 1973 and that

proportional

blacks in the other districts have occasionally
enjoyed nearly proportional representation.®® This
electoral +75 success demonstrates conclusively,
appellants and the United States argue, that blacks
in those districts do not have "less opportunity
than other members of the electorate to participate
in the political process and to elect representatives
of their choice.” 42 U.S.C. § 1973(b). Essentially,
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appellants and the United States contend that if a
racial minority gains proportional or nearly
proportional representation in a single election,
that fact alone precludes, as a matter of law,
finding a § 2 violation.

35 The relevant results of the 1982 General
Assembly election are as follows. House
District 21, in which blacks make up
21.8% of the population, elected one black
to the six-person House delegation. House
District 23, in which blacks constitute
36.3% of the population, elected one black
to the three-person House delegation. In
House District 36, where blacks constitute
26.5% of the population, one black was
elected to the eight-member delegation. In
House District 39, where 25.1% of the
population is black, two blacks were
elected to the five-member delegation. In
Senate District 22, where blacks constitute
24.3% of the population, no black was
elected to the Senate in 1982.

36 The United States points out that, under a
substantially identical predecessor to the
challenged plan, see n. 15, supra, House
District 21 elected a black to its six-
member delegation in 1980, House District
39 clected a black to its five-member
delegation in 1974 and 1976, and Senate
District 22 had a black Senator between
1975 and 1980,

Section 2(b) provides that "[t]he extent to which
members of a protected class have been elected to
office . . . is one circumstance which may be
considered.” 42 U.S.C. § 1973(b). The Senate
Committee Report also identifies the extent to
which minority candidates have succeeded as a
pertinent factor. S. Rep., at 29. However, the
Senate Report expressly states that "the election of
a few minority candidates does not 'necessarily
foreclose the possibility of dilution of the black
vote," noting that if it did, "the possibility exists
that the majority citizens might evade [§ 2] by
manipulating the election of a ‘safe’ minority
candidate." fd., at 29, n. 115, quoting Zimmer v.
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McKeithen, 485 F.2d 1297, 1307 (CAS 1973) {en
banc), aff'd sub nom. East Carroll Parish School
Board v. Marshall, 424 U.S. 636 (1976) (per
curiam). The Senate Committee decided, instead,
to "'require an independent consideration of the
record." S. Rep., at 29, n. 115. The Senate Report
also emphasizes that the question whether "the
political processes are “equally open' depends
upon a searching practical evaluation of the “past
and present reality." Id, at 30 (footnote omitted).
Thus, the language of § 2 and its legislative
history plainly demenstrate that proof that some
minority candidates have been elected does not

foreclose a § 2 claim.

Moreover, in conducting its "independent
consideration of the record" and its "searching
practical evatuation of the 'past #7¢ and present
reality,” the District Court could appropriately
take account of the circumstances surrounding
recent black electoral success in deciding its
significance to appellees' claim. In particular, as
the Senate Report makes clear, id, at 29, n. 115,
the court could properly notice the fact that black
electoral success increased markedly in the 1982
election — an election that occurred after the
instant lawsuit had been filed — and could
properly consider to what extent "the pendency of
this very litigation [might have] worked a one-
time advantage for black candidates in the form of
unusual organized political support by white
leaders concerned to forestall single-member
districting."*” 590 F. Supp., at 367, n. 27.

37 See also Zimmer v. MecKeithen, 485 124, at
1307 ("[W]e cannot endorse the view that
the success of black candidates at the polls
necessarily forecloses the possibility of
dilution of the black vote. Such success
might, on occasion, be attributable to the
work of politicians, who, apprehending that
the support of a black candidate would be
politically expedient, campaign to insure
his election. Or such success might be
attributable to political support motivated
by different considerations — namely that

election of a black candidate will thwart
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successful challenges to electoral schemes
on dilution grounds. In either sttuation, a
candidate could be elected despite the
relative political backwardness of black

residents in the electoral district™).

Nothing in the statute or its legislative history
prohibited the court from viewing with some
caution black candidates’ success in the 1982
election, and from deciding on the basis of all the
relevant circumstances to accord greater weight to
blacks' relative lack of success over the course of
several recent elections. Censequently, we hold
that the District Court did not err, as a matter of
law, in refusing to treat the fact that some black
candidates have succeeded as dispositive of
appellees' § 2 claim. Where multimember
districting generally works to dilute the minority
vote, it cannot be defended on the ground that it
sporadically and serendipitously benefits minority

volers. 77

B

The District Court did err, however, in ignoring
the significance of the sustained success black
voters have experienced in House District 23. In
that district, the last six elections have resulted in
proportional representation for black residents.
This persistent proportional representation is
inconsistent with appellees’ allegation that the
ability of black voters in District 23 to elect
representatives of their choice is not equal to that
enjoyed by the white majority.

In some situations, it may be possible for § 2
plaintiffs to demonstrate that such sustained
success does not accurately reflect the minority
group's  ability to elect its preferred
representatives,”® but appellees have not done so
here. Appellees presented evidence relating to
black electoral success in the last three elections;
they failed utterly, though, to offer any explanation
for the success of black candidates in the previous
three elections. Consequently, we believe that the
District Court erred, as a matter of law, in ighoring
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the sustained success black voters have enjoyed in
House District 23, and would reverse with respect
to that District.

3% We have no occasion in this case to decide
what types of special circumstances could
satisfactorily demonstrate that sustained
success does not accurately reftect the
minority's ability to elect its preferred

representatives.

\Y%

ULTIMATE DETERMINATION OF VOTE
DILUTION

Finally, appellants and the United States dispute
the District Court's ultimate conclusion that the
multimember districting scheme at issue in this
case deprived black voters of an equal opportunity
to participate in the political process and to elect
representatives of their choice.

A

As an initial matter, both North Carolina and the
United States contend that the District Court's
that the challenged
multimember districts operate to dilute *7% black

ultimate  conclusion
citizens' votes is a mixed question of law and fact
subject to de novo review on appeal. In support of
their proposed standard of review, they rely
primarily on Bose Corp. v. Consumers Union of
US., Inc., 466 US. 485 (1984), a case in which
we reconfirmed that, as & matter of constitutional
law, there must be independent appellate review of

evidence of "actual malice” in defamation cases.

:Appellants and the United States argue that

because a finding of vote dilution under amended
§ 2 requires the application of a rule of law to a
particular set of facts it constitutes a legal, rather
than factual, determination. Reply Brief for
Appellants 7; Brief for United States as Amicus
Curiae 18-19. Neither appellants nor the United
States cite our several precedents in which we
have treated the ultimate finding of vote dilution
as a question of fact subject to the clearly-
erroneous standard of Rule 32(a). See, e g,
Rogers v. Lodge, 458 US. at 622-627, City of
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Rome v. United States, 446 1.8, 156, 183 (1980},
White v. Regester, 412 US. at 765-770. Cf
Anderson v. Bessemer City, 470 1.8, 564, 573
(1983).

In Regester, supra, we noted that the District
Court had based its conclusion that minority
voters in two multimember districts in Texas had
less opportunity to participate in the political
process than majority voters on the totality of the
circumnstances and stated that

"we are not inclined to overturn these
findings, representing as they do a blend of
history and an intensely local appraisal of
the design and impact of the
multimember district in the light of past
and present reality,
otherwise." Id., at 769-770.

political  and

Quoting this passage from Regester with approval,
we expressly held in Rogers v. Lodge, supra, that
the question whether an at-large election system
was maintained for discriminatory purposes and
subsidiary issues, which include whether that
system had the effect of diluting the minority vote,
were questions of fact, reviewable under Rule
52(a)'s -5 clearly-erroneous standard. 458 U.S,
at 622-623. Similarly, in City of Rome v. United
States, we declared that the question whether
certain electoral structures had a "discriminatory
effect,” in the sense of diluting the minority vote,
was a question of fact subject to clearly-erroneous
review. 446 U.S, at 183.

We reaffirm our view that the clearly-erroneous
test of Rule 52(a) is the appropriate standard for
appellate review of a finding of vote dilution. As
both amended § 2 and its legislative history make
clear, in evaluating a statutory claim of vote
dilution through districting, the trial court is to
consider the "totality of the circumstances" and to
determine, based "upon a searching practical
evaluation of the 'past and present reality,” S.
Rep., at 30 (footnote omitted), whether the
political process is equally open to minority
" This peculiarly

volers, determination is
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dependent upon the facts of each case)" Rogers,
supra, at 621, quoting Nevert v. Sides, 571 F.2d
209, 224 (CAS 1978), and requires "an intensely
local appraisal of the design and impact" of the
contested electoral mechanisms. 458 U.S., at 622.
The fact that amended § 2 and its legislative
history provide legal standards which a court must
apply to the facts in order to determine whether §
2 has been violated does not alter the standard of
review. As we explained in Bose, Rule 52(a} "does
not inhibit an appellate court's power to correct
errors of law, including those that may infect a so-
called mixed finding of law and fact, or a finding
of fact that is predicated on a misunderstanding of
the governing rule of law." 466 U.S., at 501, citing
Pullman-Standard v. Swint, 456 U.S. 273, 287
(1982); Inmwood Laboratories, Inc. v. [ves
Laboratories, fnc., 456 US. 844. 835, n. 15
(1982). Thus, the application of the clearly-
erronecus standard to ultimate findings of vote

dilution preserves the benefit of the trial court's

particular familiarity with the indigenous political
reality without endangering the rule of law. -sn

B

The District Court in this case carefully
considered the totality of the circumstances and
found that in each district racially polarized
voting; the legacy of official discrimination in
voting matters, education, housing, employment,
and health services; and the persistence of
campaign appeals to racial prejudice acted in
concert with the multimember districting scheme
to impair the ability of geographically insular and
politically cohesive groups of black voters to
participate equally in the political process and to
elect candidates of their choice. It found that the
success a few black candidates have enjoyed in
these districts is too recent, too limited, and, with
regard to the 1982 elections, perhaps too
aberrational, to disprove its conclusion. Excepting
House District 23, with respect to which the
District Court committed legal error, see supra, at
77, we affirm the District Court's judgment, We
cannot say that the District Court, composed of
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local judges who are well acquainted with the
political realities of the State, clearly erred in
concluding that use of a multimember electoral
structure has caused black voters in the districts
other than House District 23 to have less
opportunity than white wvoters to elect
representatives of their choice.

The judgment of the District Court is

Affirmed in part and reversed in part.

JUSTICE BRENNAN announced the judgment of
the Court and delivered the opinion of the Court
with respect to Parts I, II, IT1-A, III-B, IV-A, and
V, an opinion with respect to Part III-C, in which
JUSTICE MARSHALL, JUSTICE BLACKMUN,
and JUSTICE STEVENS join, and an opinion
with respect to Part IV-B, in which JUSTICE
WHITE joins.

APPENDIX A TO OPINION OF BRENNAN, J.

Percentages of Votes Cast by Black and
White Voters for Black Candidates in the
Five Contested Districts

Senate District 22 Primary General White Black
White Black

1978 (Alexander) 47 87 41 94 1980 (Alexander)
23 78 n/a n/a 1982 (Polk) 32 83 33 94 &1 House
District 21 Primary General White Black White
Black

1978 (Blue) 21 76 n/a r/a 1980 (Blue) 31 81 44 90
1982 (Blue) 39 82 45 91

House District 23 Primary General White Black
White Black

1978 Senate Barns (Repub.) n/a n/a 17 5 1978
House Clement 10 89 n/a n/a Spaulding 16 92 37
89 /980 House Spaulding n/a n/a 49 90 /982
House Clement 26 32 n/a n/a Spaulding 37 90 43
89

House District 36 Primary General White Black
White Black
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1980 (Maxwell} 22 71 28 92 1982 (Berry) S0 79
42 92 1982 (Richardson} 39 71 29 88

House District 39 Primary General White Black
White Black

1978 House Kennedy, H. 28 76 32 93 Nomman 8
29 n/a n/a Ross 17 53 n/a n/a Sumter (Repub.) n/a
n/a 33 25 *82 House District 39 Primary General
White Black White Black

1980 House Kennedy, A. 40 86 32 96 Norman 18
36 n/a nfa 1980 Senate Small 12 61 n/a n/a 1982
House Hauser 25 80 42 87 Kennedy, A. 36 87 46
94

590 F. Supp.. at 369-371.
APPENDIX B TO OPINION OF BRENNAN, J.

Black Candidates Elected From 7
Originally Contested Districts

District Prior to

{No. Seats) 1972 1972 1974 1976 1978 1980 1982
House 8(4) 0000000 House 21(6)00000 11
House 23(3}0 11111 1 House36(8)000000
1 House 39(5) 0011002 Senate 2(2) 000000
0 Senate 22(4)0011100

See Brief for Appellees, table printed between
pages 8 and 9; App. 93-94.

JUSTICE WHITE, concurring.

I join Parts [, 11, TTT-A, TH-B, TV-A, and V of the
Court's opinion and agree with JUSTICE
BRENNAN'S opinion as to Part [V-B. I disagree
with Part III-C of JUSTICE BRENNAN'S
opinion. #§3

JUSTICE BRENNAN states in Part III-C that the
crucial factor in identifying polarized voting is the
race of the voter and that the race of the candidate
is irrelevant. Under this test, there is polarized
voting if the majority of white voters vote for
different candidates than the majority of the
blacks, regardless of the race of the candidates. 1
do not eight-member

agree. Suppose an
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multimember district that is 60% white and 40%
black, the blacks being geographicaily located so
that two safe black single-member districts could
be drawn. Suppose further that there are six white
and two black Democrats running against six
white and two black Republicans. Under
JUSTICE BRENNAN'S test, there would be
polarized voting and a likely § 2 violation if ali the
Republicans, including the two blacks, are elected,
and 80% of the blacks in the predominantly black
areas vote Democratic. | take it that there would
also be a violation in a single-member district that
is 60% black, but enough of the blacks vote with
the whites to elect a black candidate who is not the
choice of the majority of black voters. This is
interest-group politics rather than a rule hedging
against racial discrimination. I doubt that this is
what Congress had in mind in amending § 2 as it
did, and it seems quite at odds with the discussion
in Whitcomb v. Chavis, 403 U.S. 124, 149-160
{1971). Furthermore, on the facts of this case,
there is no need to draw the voter/candidate
distinction. The District Court did not and reached
the correct result except, in my view, with respect
to District 23.

JUSTICE O'CONNOR, with whom THE CHIEF
JUSTICE, JUSTICE POWELL, and JUSTICE
REHNQUIST join, concurring in the judgment.

In this case, we are called upon to construe § 2 of
the Voting Rights Act of 1965, as amended June
29, 1982. Amended § 2 is intended to codify the
"results” test employed in Whitcomb v. Chavis,
403 U.S. 124 (1971), and White v. Regester, 412
U.S. 753 (1973), and to reject the "intent" test
propounded in the plurality opinion in Mobile v.
Bolden, *54 446 U.S. 55 (1980). S. Rep. No. 97-
417, pp. 27-28 (1982) (hereinafier S. Rep.).
Wheteas Bolden requited members of a racial
minority who alleged impairment of their voting
strength to prove that the challenged electoral
system was created or maintained with a
discriminatory purpose and led to discriminatory
results, under the results test, "plaintiffs may
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choose to establish discriminatory results without
proving any kind of discriminatory purpose." S.
Rep., at 28. At the same time, however, § 2
unequivocally disclaims the creation of a right to
propoertional representation. This disclaimer was
essential to the compromise that resulted in
passage of the amendment. See id, at 193-194
(additional views of Sen. Dole).

In construing this compromise legislation, we
must make every effort to be faithful to the
balance Congress struck. This is not an easy task.
We know that Congress intended to allow vote
dilution claims to be brought under § 2, but we
also know that Congress did not intend to create a
right to proportional representation for minority
voters. There is an inherent tension between what
Congress wished to do and what it wished to
avoid, because any theory of vote dilution must
necessarily rely to some extent on a measure of
minority voting strength that
reference to the proportion between the minority

makes some
group and the electorate at large. In addition,
several important aspects of the "results" test had
received little attention in this Court's cases or in
the decisions of the Courts of Appeals employing
that test on which Congress also relied. See id, at
32. Specifically, the legal meaning to be given to
the concepts of "racial bloc voting" and "minority
voting strength” had been left largely unaddressed
by the courts when § 2 was amended.

The Court attempts to resolve all these difficulties
today. First, the Court supplies definitions of racial
blec voting and minority voting strength that will
apparently be applicable in all cases and that will
dictate the structure of vote dilution litigation.
Second, the Court adopts a test, based on the =85
level of minority electoral success, for
determining when an electoral scheme has
sufficiently diminished minority voting strength to
constitute vote dilution, Third, although the Court
does not acknowledge it expressly, the
combination of the Court's definition of minority
voting strength and its test for vote dilution results

in the creation of a right to a form of proportional
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representation in favor of all geographically and
politically cohesive minority groups that are large
enough to constitute majorities if cencentrated
within one or more single-member districts. In so
doing, the Court has disregarded the balance
struck by Congress in amending § 2 and has failed
to apply the results test as described by this Court
in Whitcomb and White.

I

In order to explain my disagreement with the
Court’s interpretation of § 2, it is useful to
illustrate the impact that alternative districting
plans or types of districts typically have on the
likelihood that a minority group will be able to
elect candidates it prefers, and then to set out the
critical elements of a vote dilution claim as they
emerge in the Court's opinion.

Consider a town of 1,000 voters that is governed
by a council of four representatives, in which 30%
of the voters are black, and in which the black
voters are concentrated in one section of the city
and tend to vote as a bloc. It would be possible to
draw four single-member districts, in one of which
blacks
majority. The black voters in this district would be

would constitute an overwhelming
assured of electing a representative of their choice,
while any remaining black voters in the other
districts would be submerged in large white
majorities. This option would give the minority

group roughly proportional representation.

Alternatively, it would usually be possible to draw
four single-member districts in pwo of which black
voters constituted much narrower majorities of
about 60%. The black =& voters in these districts
would often be able to elect the representative of
their choice in each of these two districts, but if
even 20% of the black voters supported the
candidate favored by the white minority in those
districts the candidates preferred by the majority
of black voters might lose. This option would,
depending on the circumstances of a particular
election, sometimes give the minority group more
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than proportional representation, but would
increase the risk that the group would not achieve

even roughly proportional representation.

It would also usually be possible to draw four
single-member districts in each of which black
voters constituted a minority. In the extreme case,
black voters would constitute 30% of the voters in
each district. Unless approximately 30% of the
white voters in this extreme case backed the
minority candidate, black voters in such a district
would be unable to eiect the candidate of their
choice in an election between only two candidates
even if they unanimously supported him. This
option would make it difficult for black voters to
elect candidates of their choice even with
significant white support, and all but impossible
without such support.

Finally, it would be possible to elect all four
representatives in a single at-large election in
which each voter could vote for four candidates,
Under this scheme, white voters could elect all the
representatives even if black voters turned out in
large numbers and voted for one and only one
candidate. To illustrate, if only four white
candidates ran, and each received approximately
equal support from white voters, each would
receive about 700 votes, whereas black voters
could cast no more than 300 votes for any one
candidate. If, on the other hand, eight white
candidates ran, and white votes were distributed
less evenly, so that the five least favored white
candidates received fewer than 300 votes while
three others received 400 or more, it would be
feasible for blacks to elect one representative with
300 votes even without substantial white support.
If even 25% of the white voters ~s7 backed a
particular minority candidate, and black voters
voted only for that candidate, the candidate would
receive a total of 475 votes, which would ensure
victory unless white voters also concentrated their
votes on four of the eight remaining candidates, so
that each received the support of almost 70% of
white voters. As these variations show, the at-large

or multimember district has an inherent tendency
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to submerge the votes of the minority. The
minority group's prospects for electoral success
under such a district heavily depend on a variety
of factors such as voter turnout, how many
candidates run, how evenly white support is
spread, how much white support is given to a
candidate or candidates preferred by the minority
group, and the extent to which minority voters
engage in "bullet voting” (which occurs when
voters refrain from casting all their votes to avoid
the risk that by voting for their lower ranked
choices they may give those candidates enough
votes to defeat their higher ranked choices, see
anfe, at 38-3%, n. 5).

There is no difference in principle between the
varying effects of the alternatives outlined above
and the varying effects of alternative single-
district plans and multimember districts. The type
of districting selected and the way in which
district lines are drawn can have a powerful effect
on the likelihood that
geographically and politically cohesive minority
group will be able to elect candidates of their

members of a

choice.

Although § 2 does not speak in terms of "vote
dilution,"” I agree with the Court that proof of vote
dilution can establish a violation of § 2 as
amended. The phrase "vote dilution," in the legal
sense, to the
discriminatory effect that a multimember or other

simply refers impermissible
districting plan has when it operates "to cancel out
or minimize the voting strength of racial groups.”
White, 412 US., at 765. See also Fortson v.
Dorsey, 379 U.S. 433, 439 (1965). This definition,
very formidable

however, conceals

difficulties. Is the "voting strength" of a racial

some

group to be assessed solely *ss with reference to
its prospects for electoral success, or should courts
look at other avenues of political influence open to
the racial group? Insofar as minority voting
strength is assessed with reference to electoral
success, how should undiluted minority voting
strength be measured? How much of an
strength  is

impairment of minority voting
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necessary to prove a violation of § 2?7 What
constitutes racial bloc voting and how is it
proved? What weight is to be given to evidence of
actual electoral success by minority candidates in
the face of evidence of racial bloc voting?

The Court resolves the first question summarily:
minority voting strength /s to be assessed solely in
terms of the minority group's ability to elect
candidates it prefers. Ante, at 48-49, n. 15, Under
this approach, the essence of a vote dilution claim
is that the State has created single-member or
multimember districts that unacceptably impair
the minority group's ability to elect the candidates
its members prefer.

In order to evaluate a claim that a particular
multimember district or single-member district has
diluted the minority group's voting strength to a
depree that violates § 2, however, it is also
necessary Lo construct a measure of "undiluted"
minority voting strength. "[T]he phrase [vote
dilution] itself suggests a norm with respect to
which the fact of dilution may be ascertained."
Mississippi Republican Executive Committee v.
Brooks, 469 US. 1002, 1012 (1984)
(REHNQUIST, J., dissenting from summary
affirmance). Put simply, in order to decide whether
an electoral system has made it harder for minority
voters to elect the candidates they prefer, a court
must have an idea in mind of how hard it "should"
be for minority voters to elect their preferred
candidates under an acceptable system.

Several possible measures of "undiluted” minority
voling strength suggest themselves. First, a court
could simply use proportionality as its guide: if
the minority group constituted 30% of the voters
in a given area, the court would regard the
minority group as having the potential to elect
30% -s2 of the representatives in that area.
Second, a court could posit some alternative
districting plan as a "normal" or "fair" electoral
scheme and attempt to calculate how many
candidates preferred by the minority group would
probably be elected under that scheme. There are,
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as we have seen, a variety of ways in which even
single-member districts could be drawn, and each
will present the minority group with its own array
of electoral risks and benefits; the court might,
therefore, consider a range of acceptable plans in
attempting to estimate "undiluted” minority voting
strength by this method. Third, the court could
attempt to arrive at a plan that would maximize
feasible minority electoral success, and use this
degree of predicted success as its measure of
"undiluted" minority voting strength. If a court
were to employ this third alternative, it would
often face hard choices about what would truly
An
example is the scenario described above, in which

"maximize"” minority electoral success.
a minority group could be concentrated in one
completely safe district or divided among two
districts in each of which its members would

constitute a somewhat precarious majority.

The Court today has adopted a variant of the third
approach, to wit, undiluted minority voting
strength means the maximum feasible minority
voting strength. In explaining the elements of a
vote dilution claim, the Court first states that "the
minority group must be able to demonstrate that it
is sufficiently large and geographically compact to
constitute a majority in a single-member district.”
Ante, at 50. If not, apparently the minority group
has no cognizable claim that its ability to elect the
representatives of its choice has been impaired.’
Second, "the minority group must be able *ov to
show that it is politically cohesive," that is, that a
significant proportion of the minority group
supports the same candidates. Ante, at 51. Third,
the Court

"demonstrate

requires the minority group to
that
sufficiently as a bloc to enable it — in the absence

the white majority votes

of special circumstances . . . — usually to defeat
the minority's preferred candidate." Ibid. If these
three requirements are met, "the minority group
that
multimember district impedes its ability to elect its

demonstrates submergence in a white
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chosen representatives.” fbid. That is to say, the
minerity group has proved vote dilution in
violation of § 2.

1 | express no view as to whether the ability
of a minority group to constitute a majority
should

constitute a threshold requirement for a

in a single-member district
claim that the use of multimember districts
impairs the ability of minority voters to
participate in the political processes and to
elect representatives of their choice.
Because the plaintiffs in this case would
meet that requirement, if indeed it exists, [
need not decide whether it is imposed by §
2. I note, however, the artificiatity of the
Court's distinction between claims that a
minority group's "ability fo efect the
representatives of [its] choice” has been
impaired and claims that "its ability to
influgnce elections™ has been impaired.
Ante, at 46-47, n 12, It is true that a
minotity group that could constitute a
majority in a single-member district
ordinarily has the potential ability to elect
representatives without white suppert, and
that a minority that could not constitute
such a majority ordinarily does not. But the
Court recognizes that when the candidates
preferred by a minority group are elected in
a multimember district, the minority group
has elected those candidates, even if white
support was indispensable to these
victories. On the same reasoning, if a
minority group that is not large enough to
constitute a voting majority in a single-
member district can show that white
support would probably be forthcoming in
some such district to an extent that would
enable the election of the candidates its
members prefer, that minority group would
appear to have demonstrated that, at least
under this measure of its voting strength, it
would be able to elect some candidates of

its choice.

The Court's definition of the elements of a vote
dilution claim is simple and invariable: a court
should calculate minority voting strength by
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assuming that the minority group is concentrated
in a single-member district in which it constitutes
a voting majority. Where the minority group is not
large enough, geographically concentrated
enough, or politically cohesive enough for this to
be possible, the minority group's claim fails.
Where the minority group meets

requirements, the representatives that it could elect

these

in the hypothetical district or districts in which it
constitutes a *91  majority will serve as the
measure of its undiluted voting strength. Whatever
plan the State actually adopts must be assessed in
terms of the effect it has on this undiluted voting
strength. If this is indeed the single, universal
standard for evaluating undiluted minority voting
strength for vote dilution purposes, the standard is
applicable whether what is challenged is a
multimember district or a particular single-

member districting scheme.

The Court's statement of the elements of a vote
dilution claim also supplies an answer to another
question posed above: how much of an impairment
of undiluted minority voting strength is necessary
to prove vote dilution. The Court requires the
minority group that threshold
requirements of size and cohesiveness to prove

satisfies the

that it will usually be unable to elect as many
representatives of its choice under the challenged
districting scheme as its undiluted voting strength
would permit. This requirement, then, constitutes
the true test of vote dilution. Again, no reason
appears why this test would not be applicable to a
vote dilution claim challenging single-member as

well as multimember districts.

This taken in

conjunction with the

dilution,
Court's
measuring undiluted minority voting strength,

measure of vote
standard for

creates what amounts to a right to usual, roughly
proportional representation on the part of sizable,
compact, cohesive minority groups. If, under a
particular multimember or single-member district
plan, qualified minority groups usually cannot
elect the representatives they would be likely to
elect under the most favorable single-member
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districting plan, then § 2 is violated. Unless
minority success under the challenged electoral
system regularly approximates this rough version
of proportional representation, that system dilutes
minority voting strength and violates § 2.

To appreciate the implications of this approach, it
is useful to return to the illustration of a town with
four council representatives given above. Under
the Court's approach, if the +92 black voters who
constitute 30% of the town's voting population do
not usually succeed in electing one representative
of their choice, then regardless of whether the
town employs at-large elections or is divided into
four single-member districts, its electoral system
vielates § 2. Moreover, if the town had a black
voting population of 40%, Court's
reasoning the black minority, so long as it was

on the

geographically and politically cohesive, would be
entitled usually to elect two of the four
representatives, since it would normally be
possible to create two districts in which black
voters constituted safe majorities of approximately

80%.

To be sure, the Court also requires that plaintiffs
prove that racial bloc voting by the white majority
interacts with the challenged districting plan so as
to defeat the
candidate. In fact, however, this requirement adds
little that is not already contained in the Court's

usually minority's preferred

requirements that the minority group be politically
cohesive and that its preferred candidates usually
lose. As the Court acknowledges, under its
approach, "in general, a white bloc vote that
normally will defeat the combined strength of
minority support plus white 'crossover' votes rises
to the level of legally significant white bloc
voting." Ante, at 56. But this is to define legally
significant bloc voting by the racial majority in
terms of the extent of the racial minority's
electoral success. If the minority can prove that it
could constitute a majority in a single-member
district, that it supported certain candidates, and
that those candidates have not usually been
elected, then a finding that there is “legally
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significant white bloc voting” will necessarily
follow. Otherwise, by definition, those candidates
would usually have won rather than lost.

As shaped by the Court today, then, the basic
contows of a vote dilution claim require no
reference to most of the " Zimmer factors" that
were developed by the Fifth Circuit to implement
White's results test and which were highlighted in
the Senate Report. S. Rep., at 28-29; see Zinmer
v. McKeithen, -9 485 F.2d 1297 (1973) (en banc),
affd sub nom. East Carroll Parish School Board
v. Marshall, 424 U.S. 636 (1976) (per curiam). If
a minority group is politically and geographically
cohesive and large enough to constitute a voting
majority in one or more single-member districts,
then unless white voters usually support the
minority's preferred candidates in  sufficient
numbers to enable the minority group to elect as
many of those candidates as it could elect in such
hypothetical districts, it will routinely follow that
a vote dilution claim can be made out, and the
multimember district will be invalidated. There is
simply no need for plaintiffs to establish "the
history of voting-related discrimination in the
State or political subdivision," ante, at 44, or "the
extent to which the State or political subdivision
has used voting practices or procedures that tend
to enhance the opportunity for discrimination
against the minority group,” ante, at 45, or "the
exclusion of members of the minority group from
candidate slating processes,”" ibid., or "the extent
to which minority group members bear the effects
of past discrimination in areas such as education,
employment, and health," ibid, or "the use of
subtle
campaigns,” ibid, or that "elected officials are

overt or racial appeals in political
unresponsive to the particularized needs of the
members of the minority group." [bid. Of course,
these other factors may be supportive of such a
claim, because they may strengthen a court's
confidence that minority voters will be unable to
overcome the relative disadvantage at which they
are placed by a particular districting plan, or

suggest a more general lack of opportunity to
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participate in the political process. But the fact
remains that electoral success has now emerged,
under the Court's standard, as the linchpin of vote
dilution claims, and that the elements of a vote
dilution claim create an entitlement to roughly
proportional representation within the framework
of single-member districts. o4

II

In my view, the Court's test for measuring
minority voting strength and its test for vote
dilution, operating in tandem, come closer to an
absolute requirement of proportional
representation than Congress intended when it
codified the results test in § 2. It is not necessary
or appropriate to decide in this case whether § 2
requires a uniform measure of undiluted minority
voting strength in every case, nor have appellants
challenged the standard employed by the District
Court for assessing undiluted minority voting

strength.

In this case, the District Court seems to have taken
an approach quite similar to the Court's in making
its preliminary assessment of undiluted minority
voting strength:

"At the time of the creation of these multi-
member districts, there were
concentrations of black citizens within the
boundaries of each that were sufficient in
numbers and contiguity to constitute
effective voting majorities in single-
member districts lying wholly within the
boundaries of the multi-member districts,
which single-member districts would
satisfy all constitutional requirements of
geographical
configuration." Gingles v. Edmisten, 590 F.
Supp. 345, 358-359 (EDNC 1934).

population and

The Court goes well beyond simply sustaining the
District Court's decision to employ this measure of
undiluted minority voting strength as a reasonable
one that is consistent with § 2. In my view, we
should refrain from deciding in this case whether a
court must invariably posit as its measure of
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"undiluted” minority voting strength single-
member districts in  which minority group
members constitute a majority. There is substantial
doubt that Congress intended "undiluted minority
voting strength” to mean "maximum feasible
minority voting strength." Even if that is the
appropriate definition in some circumstances,
there is no indication that Congress intended to
mandate a single, universally applicable »ys
standard for measuring undiluted minority voting
strength, regardless of local conditions and
regardless of the extent of past discrimination
against minority voters in a particular State or
pelitical subdivision. Since appeliants have not
raised the issue, I would assume that what the
District Court did here was permissible under § 2,
and leave open the broader question whether § 2
requires this approach.

What appellants do contest is the propriety of the
District Court's standard for vote dilution.
Appellants claim that the District Court held that "
[a]lthough blacks had achieved considerable
success in winning state legislative seats in the
challenged districts, their failure to consistently
attain the number of seats thar numbers alone
would presumprively give them ( I e, in
proportion to their presence in the population),”
standing alone, constituted a violation of § 2. Brief
for Appellants 20 (emphasis in original). This
holding, appellants argue, clearly contravenes § 2's
proviso that "nothing in this section establishes a
right to have members of a protected class elected
in numbers equal to their proportion in the
population.” 42 U.S.C. § 1973.

I believe appellants' characterization of the
District Court's holding is incorrect. In my view,
the District Court concluded that there was a
severe diminution in the prospects for black
electoral success in each of the challenged
districts, as compared to single-member districts
in which blacks could constitute a majority, and
that this severe diminution was in large part
attributable to the interaction of the multimember
form of the district with persistent racial bloc
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voting on the part of the white majorities in those
districts. See 590 F. Supp., at 372.2 The District

Court to this
circumstance as one part of its ultimate finding

attached great weight »ue
that "the creation of each of the multi-member
districts challenged in this action results in the
black registered voters of that district being
submerged as a voting minority in the district and
thereby having less opportunity than do other
members of the electorate to participate in the
political process and to elect representatives of
their choice.” Id., at 374. But the District Court's
extensive opinion clearly relies as well on a
variety of the other Zimmer factors, as the Court's
thorough summary of the District Court's findings
indicates. See ante, at 38-41.

2 At times, the District Court seems to have
looked to simple proportionality rather than
to hypothetical single-member districts in
which black wvoters would constitute a
majority. Sec, e. g, 590 F. Supp.. at 367.
Ne-where in its opinion, however, did the
District Court state that § 2 requires that
minority groups consistently attain the
level of electoral success that would

correspond with their proportion of the

total or voting population.

if the District Court had held that the challenged
multimember districts violated § 2 solely because
blacks had not consistently attained seats in
proportion to their presence in the population, its
holding would clearly have been inconsistent with
§ 2's disclaimer of a right to proportional
representation. Surely Congress did not intend to
say, on the one hand, that members of a protected
class have no right to proportional representation,
and on the other, that any consistent failure to
achieve proportional representation, without more,
viclates § 2. A requirement that minotity
representation usually be proportional to the
minority group's proportion in the population is
not quite the same as a right to strict proportienal
representation, but it comes so close to such a
right as to be inconsistent with § 2's disclaimer
and with the results test that is codified in § 2. In
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the words of Senator Dole, the architect of the
compromise that resulted in passage of the
amendments to § 2:

"The language of the subsection explicitly
rejects, as did White and its progeny, the
notion that members of a protected class
have a right to be elected in numbers equal
to their proportion of the population. The
extent to which members of a protected
elected under the
challenged practice or structure is just one

class have been
factor, among the totality of circumstances
to be considered, *v7 and is
dispositive." $. Rep., at 194 (additional

views of Sen. Dole).

not

On the same reasoning, 1 would reject the Court's
test for vote dilution. The Court measures
undiluted minority voting strength by reference to
the possibility of creating single-member districts
in which the minority group would constitute a
majority, than by
proportionality alone. The Court's standard for

vote dilution, when combined with its test for

rather looking to raw

undiluted minority voting strength, makes
actionable every deviation from usual, rough
proportionality in representation for any cohesive
minority group as to which this degree of
proportionality is feasible within the framework of
single-member districts. Requiring that every
minority group that could possibly constitute a
majority in a single-member district be assigned to
such a district would approach a requirement of
proportional representation as nearly as is possible
within the framework of single-member districts,
Since the Court's analysis entitles every such
minority group usually to elect as many
representatives under a multimember district as it
could elect under the most favorable single-
member district scheme, it follows that the Court
is requiring a form of proportional representation.
This approach is inconsistent with the results test
and with § 2's disclaimer of a right to proportional

representation.
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In enacting § 2, Congress codified the "results”
test this Court had employed, as an interpretation
of the Fourteenth Amendment, in White and
Whitcomb. The factors developed by the Fifth
Circuit and relied on by the Senate Report simply
fill in the contours of the “results" test as
described in those decisions, and do not purport to
redefine or alter the ultimate showing of
discriminatory effect required by Whitcomb and
White. In my view, therefore, it is to Whitcomb
and White that we should look in the first instance
in determining how great an impairment of
minority voting strength is required to establish
vote dilution in violation of § 2. ~og

The "results" test as reflected in Whitcomb and
White requires an inquiry into the extent of the
minority group's opportunities to participate in the
political processes. See White, 412 U.S., at 766.
While electoral success is a central part of the vote
dilution inquiry, White held that to prove vote
dilution, "it is not enough that the racial group
allegedly discriminated against has not had
legislative seats in proportion to its voting
potential," id, at 765-766, and Whitcomb flatly
rejected the proposition that "any group with
distinctive interests must be represented in
legislative halls if it is numerous enough to
command at least one seat and represents a
majority living in an area sufficiently compact to
constitute a single member district.” 403 U.S., at
156. To the contrary, the results test as described
in White requires plaintiffs to establish "that the
political processes leading to nomination and
election were not equally open to participation by
the group in question — that its members had less
opportunity than did other residents in the district
to participate in the political processes and to elect
legislators of their choice." 412 U.S., at 766. BY
showing both "a history of disproportionate
results” and "streng indicia of lack of political
power and the denial of fair representation," the
plaintiffs in Hhite met this standard, which, as
emphasized just today, requires "a substantially
greater showing of adverse effects than a mere
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lack of proportional representation to support a
finding of unconstitutional vote dilution." Davis v.
Bandemer, post, at 131 (plurality opinion).

When Congress amended § 2 it intended to adopt
this "results" test, while abandoning the additional
showing of discriminatory intent required by
Bolden. The vote dilution analysis adopted by the
Court today clearly bears little resemblance to the
"results"” test that emerged in Whitcomb and White.
The Court's test for vote dilution, combined with
its standard for evaluating "voting potential,"
White, supra, at 766, means that any racial
minority with distinctive interests must uswucaily
"be represented in legislative halls if s 1t is
numerous enough to command at least one seat
and represents a minority living in an area
sufficiently compact to constitute” a voting
majority in "a single member district." Whitcomb,
403 U.S., at 156. Nothing in Whitcomb, White, or
the language and legislative history of § 2
supports the Court's creation of this right to usual,
roughly proportional representation on the part of
every geographically compact, politically cohesive
minority group that is large enough to form a
majority in one or more single-member districts.

I would adhere to the approach outlined in
Whitcomb and White and followed, with some
elaboration, in Zimmer and other cases in the
Courts of Appeals prior to Bolden. Under that
approach, a court should consider all relevant
factors bearing on whether the minority group has
"less opportunity than other members of the
electorate to participate in the political process
and to elect representatives of their choice.” 42
U.S.C. § 1973 (emphasis added). The court should
not focus solely on the minority group's ability to
clect representatives of its choice. Whatever
measure of undiluted minority voting strength the
court employs in connection with evaluating the
presence or absence of minority electoral success,
it should also bear in mind that "the power to
influence the political process is not limited to
winning elections." Davis v. Bandemer, post, at
132. Of course, the relative lack of minority
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electoral success under a challenged plan, when
compared with the success that would be predicted
under the measure of undiluted minority voting
strength the court is employing, can constitute
powerful evidence of vote dilution. Moreover, the
minority group may in fact lack access to or
influence upon representatives it did not support
as candidates. Cf. Davis v. Bandemer, post, at 169-
170 (POWELL, 1],
dissenting in part). Nonetheless, a reviewing court
should be required to find more than simply that

concurring in part and

the minority group does not usually attain an
undiluted measure of electoral success. The court
must find that even substantial minority success
be Thighly the
challenged plan before it may conclude, on this

will infrequent 1o under
basis alone, that the pian operates "to cancel out or
minimize the voting strength of [the] racial

grou[pl." White, supra, at 765.

111

Only three Justices of the Court join Part 1I-C of
JUSTICE BRENNAN's opinion, which addresses
the validity of the statistical evidence on which the
District Court relied in finding racially pelarized
voting in each of the challenged districts. Insofar
as statistical evidence of divergent racial veting
patterns is admitted solely to establish that the
miinority group is politically cohesive and to
assess its prospects for electoral success, I agree
that defendants cannot rebut this showing by
offering evidence that the divergent racial voting
patterns may be explained in part by causes other
than race, such as an underlying divergence in the
interests of minority and white voters. I do not
agree, however, that such evidence can never
affect the overall vote dilution inquiry. Evidence
that a candidate preferred by the minority group in
a particular election was rejected by white voters
for reasons other than those which made that
candidate the preferred choice of the minority
group would seem clearly relevant in answering
the question whether bloc voting by white voters
will consistently defeat minority candidates. Such
evidence would suggest that another candidate,

273 U.5. 30 (1986)
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equally preferred by the minority group, might be
able to attract greater white support in future
elections.

[ believe Congress also intended that explanations
of the reasons why white voters rejected minority
candidates would be probative of the likelihood
that candidates elected without decisive minority
support would be willing to take the minority's
interests into account. In a community that is
polarized along racial lines, racial hostility may
bar these and other indirect avenues of political
influence to a much greater extent than in a
community where racial animosity is absent
although the interests of racial groups diverge.
Indeed, the #tu1 Senate Report clearly stated that
one factor that could have probative value in § 2
cases was "whether there is significant lack of
responsiveness on the part of elected officials to
the particularized needs of the members of the
minerity group.” S. Rep., at 29. The overall vote
dilution inquiry neither requires nor permits an
arbitrary rule against consideration of all evidence
than
statistical evidence of racial voting patterns. Such

concerning  voting preferences  other
a rule would give no effect whatever to the Senate
Report's repeated emphasis on "intensive racial
politics,” on "racial political considerations," and
on whether "racial politics . . . dominate the
electoral process” as one aspect of the "racial bloc
voting” that Congress deemed relevant to showing
a § 2 violation. /d., at 33-34, Similarly, 1 agree
with JUSTICE WHITE that JUSTICE
BRENNAN's conclusion that the race of the
candidate is always irrelevant in identifying
racially polarized voting conflicts with Whitcomb
and is not necessary to the disposition of this case.

Ante, at 83 (concuring).

In this the
acknowledges, the District Court clearly erred in

case, as Court grudgingly
aggregating data from all of the challenged
districts, and then relying on the fact that on
average, 81.7% of white voters did not vote for
any black candidate in the primary elections
selected for study. Ante, at 59-60, n. 28. Although
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Senate District 22 encompasses House District 36,
with that exception the districts at issue in this
case are distributed throughout the State of North
Carolina. White calls for "an intensely local
appraisal of the design and impact of the . . .
multimember district,” 412 U.8., at 769-770, and
racial voting statistics from one district are
ordinarily irrelevant in assessing the totality of the
circumstances in another district. In view of the
specific evidence from each district that the
District Court also considered, however, I cannot
say that its conclusion that there was severe racial
bloc voting was clearly erroneous with regard to
any of the challenged districts. Except in House
District 23, where racial bloc voting did not
prevent sustained and virtually *i9> proportional
minority electoral success, I would accordingly
leave undisturbed the District Court’s decision to
give great weight to racial bloc voting in each of
the challenged districts.

v

Having made usual, roughly proportional success
the sole focus of its vote dilution analysis, the
Court goes on to hold that proof that an occasional
minority candidate has been elected does not
foreclose a § 2 claim. But JUSTICE BRENNAN,
joined by JUSTICE WHITE, concludes that
representation”  will

"persistent  proportional

 foreclose a § 2 claim unless the plaintiffs prove

that this "sustained success does not accurately
reflect the minority group's ability to elect its
preferred representatives.," Ante, at 77. I agree
with JUSTICE BRENNAN that consistent and
sustained success by candidates preferred by
minority voters is presumptively inconsistent with
the existence of a § 2 violation. Moreover, I agree
that this case presents no occasion for determining
what would constitute proof that such success did
not accurately reflect the minority group's actual
voting strength in a challenged district or districts.

In my view, the District Court erred in assessing
the extent of black electoral success in House
District 39 and Senate District 22, as well as in
House District 23, where the Court acknowledges

7% casetext
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error, As the evidence summarized by the Court in
table form shows, ante, at 82, Appendix B, the
degree of black electoral success differed widely
in the seven originally contested districts. In
House District 8 and Senate District 2, neither of
which is contested in this Court, no black
candidate had ever been elected to the offices in
question. In House District 21 and House District
36, the only instances of black electoral success
came in the two most recent elections, one of
which took place during the pendency of this
litigation. By contrast, in House District 39 and
Senate District 22, black successes, although
intermittent, dated back to 1974, and a black
candidate had been elected in each #1063 of these
districts in three of the last five elections. Finally,
in House District 23 a black candidate had been
elected in each of the last six elections.

The District Court, drawing no distinctions among
these districts for purposes of its findings,
concluded that "[t]he overall results achieved to
date at all levels of elective office are minimal in
relation to the percentage of blacks in the total
population.” 590 F. Supp., at 367. The District
Court clearly erred to the extent that it considered
electoral success in the aggregate, rather than in
each of the chailenged districts, since, as the Court
states, "[t]he inquiry into the existence of vote
ditution . . . is district-specific." 4nte, at 59, n. 28.
The Court asserts that the District Court was free
to regard the results of the 1982 elections with
suspicion and to decide "on the basis of all the
relevant circumstances to accord greater weight to
blacks' relative lack of success over the course of
several recent elections," gnte, at 76, but the Court
does not explain how this technique would apply
in Senate District 22, where a black candidate was
elected in three consecutive elections from 1974 to
1978, but no black candidate was elected in 1982,
or in House District 39, where black candidates
were elected in 1974 and 1976 as well as in 1982.
Contrary to what the District Court thought, see
390 F. Supp., at 367, these pre-1982 successes,
which were proportional or neatly proporticnal to
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black population in these three multimember
districts, certainly lend some support for a finding
that black voters in these districts enjoy an equal
opportunity to participate in the political process
and to elect representatives of their choice.

Despite this error, I agree with the Court's
conclusion that, except in House District 23,
minority electoral success was not sufficiently
frequent to compel a finding of equal opportunity
to participate and elect. The District Court found
that "in each of the challenged districts racial
polarization in voting presently exists to a
substantial or severe degree, and . . . in each
district it presently operates to #1094 minimize the
voting strength of black voters." fd, at 372. 1
cannot say that this finding was clearly erroneous
with respect to House District 39 or Senate
District 22, particularly when taken together with
the District Court's findings concerning the other
Zimmer factors, and hence that court's ultimate
conclusion of vote dilution in these districts is
adequately supported,

This finding, however, is clearly erroneous with
respect to House District 23. Blacks constitute
36.3% of the population in that district and 28.6%
of the registered voters. In each of the six elections
since 1970 one of the three representatives from
this district has been a black. There is no finding,
or any reason even to suspect, that the successful
black candidates in District 23 did not in fact
represent the interests of black voters, and the
District Court did not find that black success in
previous elections was aberrant.

Zimmer's caveat against necessarily foreclosing a
vote dilution claim on the basis of isolated black
successes, 485 F.2d, at 1307; see 8. Rep,, at 29, n.
115, cannot be pressed this far. Indeed, the 23
Court of Appeals decisicns on which the Senate
Report relied, and which are the best evidence of
the scape of this caveat, contain no example of
minority electoral success that even remotely
approximates the consistent, decade-long pattern
in District 23. See, e. g., Turner v. McKeithen, 490
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F2d 191 {(CAS5 1973) (no black candidates
elected);, Wallace v. House, 515 F2d 619 (CAS
1975) (one black candidate elected), vacated on
other grounds, 425 U.S. 947 (1976).

1 do not propose that consistent and virtually
proportional minority electoral success should
always, as a matter of law, bar finding a § 2
violation. But, as a general rule, such success is
entitled to great weight in evaluating whether a
challenged electoral mechanism has, on the
totality of the circumstances, operated to deny
black voters an equal opportunity to participate in
the political process and to elect representatives of
their choice. With respect to House District 23, the
District Court’s failure to accord black electoral
success such *1us weight was clearly erroneous,
and the District Court identified no reason for not
giving this degree of success preclusive effect.
Accordingly, I agree with JUSTICE BRENNAN
that appellees failed 1o establish a violation of § 2
in District 23,

v

When members of a racial minority challenge a
multimember district on the grounds that it dilutes
their voting strength, 1 agree with the Court that
they must show that they possess such strength
and that the multimember district impairs it. A
court must therefore appraise the minority group's
undiluted voting strength in order to assess the
effects of the multimember district. I would
reserve the question of the proper method or
methods for making this assessment. But once
such an assessment is made, in my view the
evaluation of an alleged impairment of voting
strength requires consideration of the minority
group's access to the political processes generally,
not solely consideration of the chances that its
preferred candidates will actually be elected. Proof
that white voters withhold their support from
minority-preferred candidates to an extent that
consistently ensures their defeat is entitled to
significant weight in plaintiffs' favor. However, if
plaintiffs direct their proof solely towards the
minority group's prospects for electoral success,
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they must show that substantial minority success
will be highly infrequent under the challenged
plan in order to establish that the plan operates to
"cancel out or minimize" their voting strength.
White, 412 U 5., at 765.

Compromise is essential to much if not most
major federal legislation, and confidence that the
federal courts will enforce such compromises is
indispensable to their creation. I believe that the
Court today strikes a different balance than
Congress intended to when it codified the results
test and disclaimed any right to propertional
representation under § 2. For that reason, I join the
Court's judgment but not its opinion.

* 166

JUSTICE STEVENS, with whom JUSTICE
MARSHALL and JUSTICE BLACKMUN join,
concurring in part and dissenting in part.

In my opinion, the findings of the District Court,
which the Court fairly summarizes, ante, at 37-41,
52-54, and n. 23, 59-61, and nn. 28 and 29,
adequately support the District Court's judgment
concerning House District 23 as well as the
balance of that judgment,

I, of course, agree that the election of one black
candidate in each election since 1972 provides
significant support for the State's position. The
notion that this evidence creates some sort of a
conclusive, legal presumption, ante, at 75-76, is
not, however, supported by the language of the
statute or by its legislative history.' 1 therefore
cannot agree with the Court's view that the District
Court committed error by failing to apply a rule of
law that emerges today without statutory support.
The evidence of candidate success in District 23 is
merely one part of an extremely large record
which the District Court carefully considered
before making its ultimate findings of fact, all of
which should be upheld under a normal
application of the "clearly erroneous” standard that
the Court traditionally applies.”

% casetext
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i See ante, at 75 ("Section 2(b) provides that
‘[tlhe extent to which members of a
protected class have been elected to office .

. is one circumstance which may be
considered.” 42 USC § 1973tb) . . .
However, the Senate Report expressly
states that "the election of a few minority
candidates does not "necessarily foreciose
the possibility of ditution of the black
vote," noting that if it did, 'the possibility
exists that the majority citizens might
evade [§ 2] by manipulating the election of
a "safe" minority candidate.'. . . The Senate
Comumittee decided, instead, to “"require an
independent consideration of the record™)

(internal citations omitted).

2 See ante, at 79 ("[Tlhe application of the
clearly-errencous  standard to ultimate
findings of vote dilution preserves the
benefit of the trial court's particular
familiarity with the indigenous political
reality without endangering the rule of

law").

The Court identifies the reason why the success of
one black candidate in the elections in 1978, 1980,
and 1982 is not #1907 inconsistent with the District
Court's ultimate finding concerning House District
237 The fact that one black candidate was also
elected in the 1972, 1974, and 1976 elections,
ante, at 82, Appendix B, is not sufficient, in my
opinion, to overcome the additional findings that
apply to House District 23, as well as to other
districts in the State for each of those years. The
Court accurately summarizes those findings:

3 See ante, at 52-54, and n. 23, 60, n. 29, 75-
76.
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"The District Court in this case carefully
totality of  the
circumstances and found that in each

considered the

district
legacy of official discrimination in voting

racially polarized voting; the

matters, education, housing, employment,
and health services; and the persistence of
campaign appeals to racial prejudice acted
in  concert with the multimember
districting scheme to impair the ability of
insular

geographically and politically

cohesive groups of black voters to
participate equally in the political process
and to elect candidates of their choice. It
found that the success a few black
candidates have enjoyed in these districts
is too recent, too limited, and, with regard
to the 1982
aberrational, to disprove its conclusion."

Ante, at 80.

elections, perhaps too

To paraphrase the Court's conclusion about the
other districts, ibid, I cannot say that the District
Court, composed of local judges who are well
acquainted with the political realities of the State,
clearly emred in concluding that use of a
multimember electoral structure has caused black
voters in House District 23
opportunity  than
representatives of their choice.* Accordingly, I

to have less

white voters to  elect
concur “10% in the Court's opinion except Part I'V-
B and except insofar as it explains why it reverses

the judgment respecting House District 23.
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4 Even under the Court's analysis, the

decision simply to reverse — without a
remand — s mystifying. It is also
extremely unfair. First, the Court does not
give appellees an opportunity to address
the new legal standard that the Court finds
decisive. Second, the Court does not even
bother to explain the contours of that
standard, and why it was not satisfied in
this case. Cf. anfe, at 77, n. 38 {("We have
no ocecasion in this case to decide what
types of special circumstances could
satisfactorily demonstrate that sustained
success does not accurately reflect the
minority's ability to elect its preferred
representatives™). Finally, though couched
as a conclusion about a "matter of law,"
ante, at 77, the Court's abrupt entry of
Jjudgment for appellants on District 23
reflects an unwillingness to give the
District Court the respect it is due,
particularly when, as in this case, the
District Court has a demonstrated
knowledge and expertise of the entire
context that Congress directed it w0

consider.
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From: Martin Enriquezmarquez )

Sent: Wednesday, November 03, 2021 3:.09 AM

To: cityclerk; PublicComment-AutcResponse; Jomsky, Mark
Subject: Calderon v City of Los Angeles 1971 One person, one vote
Attachments: Calderon v. City of Los Angeles.pdf

CAUTION: This email was delivered from the Internet. Do not click links or open attachments unless you know the content is
safe. Report phish using the Phish Alert Button. Learn more....

The man who moves a mountain begins by carrying away small stones.

Confucius

3 November 2021

Hello All:

Here's Calderon v City of Los Angeles 4 Cal. 3d 251 (Cal. 1971)

This case set the California standard regarding: One person, one vote.

Los Angeles defended it's self by citing its own city charter based on registered voters and not on
Total Population.

Pasadena too had to evolve from registration of voters to the more equitable base of Total
Population. As | recall every four years council boundaries were modified.

Voter registration was very low prior to 1965 among the lower educated/employment attainment
social-economic tranche ( Le/east of my brothers).

That's why two odd city council districts from the nineteen sixties were submitted. One to
demonstrate other possibilities and two the pick up of my city block in the Jefferson Elementary
School attendance area.

The Jefferson Park area was exclusive prior to our arrival preceding the passage of the Fair Housing
Act 1968. But as the highest bidders against the advice of their own realtor my family moved less
than two miles east to a better life.

Crossing Lake Ave, Pasadena's own Mason-Dixon line was monumental for the Tarascans of the San
Gabriel Mts-Pasadena Foothills of the San Gabriel Valley who have spread to four states and several
California counties, north and south.

My family has been here for over a century. In Pasadena for five generations, | was conceived in
what today is designated Old Town. Near Fair Oaks Ave North of Colorado Blvd and south of Orange

Grove Blvd. And | am thus a member of the third generation of five in our fair city of % roses.

1



Sincerely
1S/

M A C Enriquez Marquez



[T
i
b

I
LA

1

Docket No. L.A. 29752
Supreme Gourt of California

Calderon v. City of Los Angeles

4 Cal.3d 251 (Cal. (971)

93 Cal Rptr. 361

481 P2d 489

Decided Mar 2, 1971

Docket No. L.A. 29752.
March 2, 1971.

Appeal from Superior Court of Los Angeles
County, Robert W. Kenny, Judge. =212

COUNSEL

Lawrence William Steinberg, A.L. Wirin, Fred
Okrand and Laurence R. Sperber for Plaintiffs and
Appellants.

Mario G. Obledo and Joe C. Ortega as Amici
Curiae on behalf of Plaintiffs and Appellants.

Roger Arnebergh, City Attorney, Bourke Jones,
James A. Doherty, Assistant City Attorneys, and
Thomas C. Bonaventura, Deputy City Attorney,
for Defendant and Respondent.

OPINION

SULLIVAN, J.

We are called upon to decide whether the "one
man, one vole" command of the equal protection
clause requires that councilmanic voting districts
be apportioned according to population or whether
it is if each district
substantially equal number of registered voters. In
short, is the constitutional imperative fulfilled by a

satisfied contains a

standard of "one voter, one vote," rather than "one
person, one vote"?' As we explain *>s4 infra, we
have concluded that an apportionment plan based
on registered voters will satisfy the equal

protection clause only if it produces districts
containing roughly equal numbers of people.
Since, in the circumstances before us, the
"registered voter" standard deviates sharply from
population equality, it is constitutionally defective

and must fall.

1 Both these phrases have appeared in
Supreme Court apportionment decisions, in
addition to the more common "on¢ man,
one vote." "One voter, one vote" was
coined by Justice Stewart, in his concurring
opinion to Gray v. Sanders (1963} 372
LS. 368, 382 [9 L.Ed2d 821, 831, 83
S.Ct. 801]. "One person, one vote" was the
carfiest formulation of the "one man, one
vote" slogan. It occurs in a memorable
passage in Justice Douglas' opinion for the
court in Gray, "The conception of political
equality from the Declaration of

Independence, to Lincoln's Geftysburg

Address, to the Fifteenth, Seventeenth, and

Nineteenth Amendments can mean only

one thing — one person, one vote." ( Jd at

p. 381 [9 L.Ed.2d at pp. §30-831])

At issue is article I, section 6, subdivision 2(a) of
the Charter of the City of Los Angeles (City),
which provides, in pertinent part: "Between the
dates of July 1 and September 15 of each fourth
year, commencing with the year 1964, the Council
shall . . . redistrict the City into fifteen (15)
districts and such districts shall be used for all
elections of councilmen. . . . Districts so formed
shall not deviate in the number of voters by more
than ten percent above or below one-fifteenth of

the total number of registered vofers in the City of
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Los Angeles at the close of registration for the
direct primary state elections held during the year
in which such districts are to be established, and as
nearly as practicable such districts shall be
bounded by natural boundaries or street lines."
(Italics added.)

Plaintiffs, Los Angeles residents and voters,
brought this class action in separate counts for
mandate and declaratory relief on behalf of
themselves and all other Los Angeles citizens.
They contended that the use of registered voters,
rather than total population, as the standard for
councilmanic apportionment is a direct violation
of the equal representation principles established
by such cases as Reynolds v. Sims (1964) 377 1i.S.
533 [12 L.Ed.2d 506, 84 S.Ct. 1362] and Avery v.
Midland County (1968) 390 U.S. 474 [20 L.Ed.2d
45, 88 S.Ct. 1114]). They argued that the
“registered voter" basis results in substantial
inequities, including over-representation of some
districts and severe underrepresentation of others,
particularly those populated largely by racial and
ethnic minorities. Plaintiffs sought a declaration
that the present apportionment scheme is
unconstitutional and a writ of mandate
commanding the City of Los Angeles to cease
using voter registration as the basis for its
councilmanic districting and to  substitute
population as the standard therefor. The trial court
issued an alternative writ of mandate,

The City's answer to the petition and complaint
(which also appears to be a return to the
alternative writ) asserted in essence that while
population is a valid apportionment basis, voter
registration is also a constitutionally permissible
standard. At the same time, the City moved for
judgment on the pleadings on the ground that

255 plaintiffs had stated no cause of 235 action.

Pursuant to stipulation of the parties, the court
ordered off calendar the hearing on the return to
the alternative writ and heard argument on the
City's motion, which was granted. Judgment on
the pleadings was entered in favor of defendant,
This appeal followed.

. casetext
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The genesis of the present controversy lies in a
seeming looseness in the language of the myriad
United States Supreme Court decisions which
have sought to interpret the "one man, one vote"
principle  since the issue of electoral
apportionment was first held justiciable nine years
ago. { Baker v. Carr (1962) 369 U.S. 186 [7
l.Ed.2d 663, 82 S.Ct. 691].) Over the years the
court has "used the words “inhabitant, citizen,’
‘resident,’ and “voter' almost interchangeably in
describing those who deserve representation,
without indicating which of these bases for
measuring  substantial  equality is  most
appropriate.”? (Note, Reapportionment (1966) 79
Harv.L.Rev. 1226, 1254.) In particular, the court
has tended to treat as fungible two quite distinct
concepts: first, that each district should contain
equal numbers of people — a “population”
standard; and second, that each voter is entitled to
have his ballot carry an equal impact — a "voter"
standard. (See Note, Reapportionment on the Sub-
State Level of Government: Equal Representation
or Equal Vote? (1970} 50 B.U.L Rev. 231, 238-
247)

2 For example, in Reynolds the court stated
"[I]t is a practical impossibility 1o arrange
legislative districts so that each one has an
identical number of residents. or ¢itizens,
or voters." (377 US atp. 577 [12 L.Ed.2d
at p. 536].) This semantic variation has
been reflected in the court's actions. On the
same day it decided Reynolds, approving
apportionment apparently based on total
population, it also handed down WACA,
Inc. v. Lomenzo (1964) 377 U.S. 633 [12
L Ed2d 568, 84 §.Ct. 1418], in which the
court veiced no objection to New York's
use of citizen population, rather than total
population, for purposes of legislative
apportionment. ( /d at p. 641 [I2 L Ed.2d
atp. 373).)

Thus, in Reynolds v. Sims, supra, 377 U.S, 533,
the seminal decision in defining the "one man, one
vote" doctrine, the high court stated, at one point,
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that "the fundamental principle of representative
government in this country is one of equal
representation for equal numbers of people,
without regard to race, sex, economic status, or
place of residence within a State." { Id. at pp. 560-
561 [12 L.Ed.2d at p. 526].) (Italics added.) Yet a
few pages later the court declared: "Simply stated,
an individual's right to vote for state legislators is
unconstitutionally impaired when its weight is in a
substantial fashion diluted when compared with

votes of citizens living in other parts of the State."

(Id atp. 568 [12 L.Ed.2d at p. 531].) ([talics =23n
added.) Later in the opinion the two concepts were
fused and treated as indistinguishable: "Whatever
the means of accomplishment, the overriding
be of
population among the various districts, so that the

objective  must substantial equality
vote of any citizen is approximately equal in
weight to that of any other citizen in the State." (
Id at p. 579 [12 L.Ed.2d at p. 537].) (ltalics

added.)

3 Such "voter' language is by no means
confined to the early reapportionment
cases. For example, in the most recent such
dectsion, Hadley v. Junior College District
(1970) 397 U1.S. 30 [25 L.Ed.2d 45, 90
5.Ct. 791}, the Supreme Court stated, "We .
.. hold that the Fourteenth Amendment
requires that the trustees of this junior
college district be apportioned in a manner
that does not deprive any vorer of his right
to have his own vofe given as much weight,
as far as is practicable, as that of any other
voter in the junior college district” { /d_ at
p. 52 [25 L.Ed.2d at p. 48}; see id. at pp.
56, 58 [25 L Ed.2d at pp. 50, 52].) (ltalics
added.)

Although these principles present a surface
similarity, their operative effect is quite different.
"Equal representation for equal numbers of
people” implies that a districting plan must count
every resident, voter or not. By confrast, the
doctrine that each voter's ballot should carry equal
weight is satisfied so long as all districts contain
the same number of registered voters, regardless

» casetext
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of total population. Where the percentage of
registered voters varies among districts, these two
standards will produce dissimilar results,

This dichotomy was recognized and resolved in
Burns v. Richardson (1966} 384 U.S. 73 [l6
L.Ed.2d 376, 86 S.Ct. 1286}, where the court was
confronted with a Hawaii apportionment scheme
based on registered voters. Because of the large
number of military personnel stationed in Hawali
and the sizable influx of tourists, many of the
people physically present in the state were not
permanent residents and hence ineligible for
Hawaiian citizenship. The court began by
asserting that the state was free to limit its
apportionment base solely to state citizens, rather
than using total population figures, thus excluding
temporary
residents, or persons denied the vote for
conviction of crime. . . ." ( Jd at p. 92 [16 L.Ed.2d
at pp. 390-391].)

"aliens, transients, short-term or

However, the court reached a different conclusion
on the validity of the registered voter standard.
"Such a basis,” it stated, "depends not only upon
criteria such as govern state citizenship, but also
upon the extent of political activity of those
eligible to register and vote. Each is thus
susceptible to improper influences by which those
in political power might be able to perpetuate
underrepresentation of groups constitutionally
entitled to participate in the electoral process, or
perpetuate a “ghost of prior malapportionment.™
(Fn. omitted.) ( /4 at pp. 92-93 [16 L.Ed.2d at p.
391].y In addition, the court pointed out that the
number of registered voters might fluctuate
considerably in a given election depending on
"such fortuitous factors
controversial election issue, a particularly popular

as a peculiarly
candidate, or even weather conditions.' [Citation.]"
(Fn. omitted.) ( Id. atp. 93 [16 L..Ed.2d at p. 391].)
"In view of these considerations,” #237 the court
declared, "we hold that the present apportionment
satisfies the Equal Protection Clause only because
on this record it was found to have produced a
substantially

distribution of legislators not
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different from that which would have resulted from
the use of a permissible population basis.” ( Id)
(Italics added.)

(1) We have no doubt that the holding of Burns
binds local governmentai entities like the Los
Angeles City Council. Although decided after
Burns, Avery v. Midland County, supra, 390 U.S.
474 and Hadley v. Junior College District, supra,
397 U.S. 50 have established beyond dispute that
the "one man, one vote" principle and its
subsequent interpretations are fully applicable to
exercising general governmental

local units

powers.* The Los Angeles City Council exercises

far more comprehensive powers than did the
Midland County Commissioners Court, which was
largely concerned with building rural roads, or the
Kansas City Junior College District, whose
authority was confined to financing and operating
an educational institution.

4 We reached the same conclusion in Ailler
v. Board of Supervisors (1965) 63 Cal.2d
343 [ 46 CalRptr. 617, 405 P2d §57],
decided three years before 4very. There we
applied the equal protection clause to
invalidate districts used to elect the Santa
Clara County Board of Supervisors. (See
also Wiltsie v. Board of Supervisors (1966)
65 Cal.2d 314 [ 54 Cal.Rptr. 320, 419 P2d
440].}

the
applicability of Burns to the Los Angeles City
Council is the fact that in Buwrns the Supreme
Court cited approvingly Ellis v. Mayor and City
Council of Baltimore {4th Cir, 1965) 352 F2d 123,
That the
councilmanic districting scheme, which utilized a

Even more compelling evidence of

decision  invalidated Baltimore
registered voter standard, producing a distribution
that markedly diverged from one based on
population. {(See also Kapral v. Jepson (D.Conn.
1967) 271 F. Supp. 74. 80.) The high court
approval of Ellis establishes conclusively that

Burns applies to councilmanic apportionment.
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The City relies on two federal district court
decisions, Holt v. Richardson (D.Hawaii 1965)
238 F. Supp. 468 and Buckley v. Hoff (D.Vt. 1965)
243 F. Supp. 873, to support its contention that the
equal protection clause permits the use of a
registered voter apportionment base. (2} Such
reliance is not merely misplaced; it alse reveals a
cavalier disregard for that basic jurisprudential
principle that the decision of a court of superior
jurisdiction supersedes contrary holdings of
inferior tribunals,

Holt was the trial court decision in the case which,

on appeal, became Buwrns v. Richardson.
Consequently, any language in Holt which appears
to validate a registered voter standard in the
abstract — and a close reading of that case reveals
little such textual support — is modified by the
Supreme Court's holding in Burns. The other case,
Buckley, was decided 10 months <238 before
Burns, and is therefore also of little precedential
value. Furthermore, the trial courts in both Holt
and Buckley approved a registered voter basis only
after expressly ascertaining that in the particular
Jurisdiction, such a standard would produce only
minor deviations from a population-based plan.’
Consequently, on their facts Holt and Buckley

support the plaintiffs', not the City's, position.

5 1n Buckley, for example, the court found
that use of & registered voter standard
caused only a minimal change in the

Taken

Vermont's 10 largest cities had 35 8§ percent

apportionment  base. together,

of the state's residents and 36 percent of its

voters.

(3) Although we are, of course, constrained by the
supremacy clause (U.S. Const, art. VI, cl. 2} to
follow decisions of the Supreme Court on matters
of constitutional interpretation, we emphasize that
we do so here not only from constitutional
compulsion but also as a matter of conviction.®
Adherence to a population standard, rather than
one based on registered 259 voters, is more likely
to guarantee that those who cannot or do not cast a
ballot may still have some voice in government.
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6 History, too, suggests that a population

standard was intended by framers of the
Constitution, at least in congressional
elections. In Wesberrv v. Sanders (1964)
376 US. 111 L.Ed2d 481, 84 S.Ct. 526],
the court held that congressional districts
must contain "as nearly as is practicable"
equal numbers of people. It based its
conclusion on article I, section 2 of the
federal Constitution, which provides, in
part, that members of the House of
Representatives shall be chosen "by the
people of the several states, and . . . shall
be apportioned among the several States . .
. according to their respective numbers. . .
" After a detailed examination of the
debates of the Constitutional Convention,
the court stated that when the Convention
delegates agreed that the House should
represent "people,” “they intended that in
allocating  Congressmen  the  number
assigned to each State should be
determined solely by the number of the
State’s inhabifants.” (Fn. omtted.} (376
U.S. at p. 13 [11 L.Ed.2d at pp. 489-490])
(Italics added.)

Furthermore, article [, section 2 speils out
very carefully how a state's inhabitants
were to be computed: "by adding to the
whole number of free persons, including
those bound to service for a term of years,
and excluding Indians not taxed, three-
fifths of all other persons.” Thus, except for
Indians and slaves, all residenis of a state
were to be counted in determining that

state's quota of congressmen.

Yet during this period suffrage was by no
means universal. Many states had
restrictions based on wealth, and few
granted the vote to women. Consequently,
it seems clear that total population — not
voters — was the apportionment criterion
envisioned by the framers of the
Constitution. As James Wilson, convention
delegate from Pennsylvania, observed,
"equal nurbers of people ought to have an
equal no. of representatives. . . ." (1 The
Records of the Federal Convention of 1787
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(Farrand ed. 1911) at p. 180, guoted in
Wesberry v. Sanders, supra, 376 US|, 11
[11 L.Ed.2d 481, 488].)

When  after the Civil War, the
congressional apportionment formula was
amended slightly to reflect the ex-slaves'
new status as citizens, nearly identical
language was used. This new formula,
contained in section 2 of the Fourieenth
Amendment, states: "Representatives shall
be apportioned among the several States
according to their respective numbers,
counting the whole number of persons in
each State, excluding Indians not taxed."
Congressional ~ debates  over  that
amendment once again meke clear that
apportionment was viewed as reflecting all
people, not just voters. Thus, Senator
Johnson of Maryland responded to the
comment of one of his colleagues as
follows: "The honorable member seems to
suppose that representation and the
franchise are identical. They are as
different as lght from darkness. The
Constitution says so; your own amendment
proclaims it. You say that representation is
to depend upon numbers. So did your
fathers say so. They said it and you have
followed their teaching, because they said
it was a right to be represented. but not a
right to vote.” (Cong. Globe, 39th Cong.,
First Sess. 3029 (1866), quoted in Note,
supra, 50 B.ULRev. atp. 243)

Thus a 17-year-old, who by state law is prohibited
from voting, may still have strong views on the
Vietnam War which he wishes to communicate to
the elected representative from his area’
Furthermore, much of a legislator's time is
devoted to providing services and information to
his constituents, both voters and nonvoters. A
district which, although large in population, has a
low percentage of registered voters would, under a
voter-based apportionment,  have  fewer
representatives to provide such assistance and to
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listen to concerned citizens. (See Note, Equal
Representation and the Weighted
Alternative (1969) 79 Yale L.J. 311, 319.)

Voting

7 We have recognized that an alien, who is
aiso barred from voting, may still play a
significant role in his community. In Purdy
Fiepatrick v. State of California (1969) 71
Cal.2d 566 [ 79 Cal.Rpir. 77, 456 P2d
645],

protection clause forbade discrimination

where we held that the equal

against aliens in public employment, we
stated: "[A]ny classification which treats
all aliens as undeserving and all United
States citizens as deserving rests upon a
very questionable basis. The ¢itizen may be
a newcomer 1o the state . . . the alien may
be a resident who has lived in California
for a lengthy period, paid taxes, served in
our armed forces, demonstrated his worth
as a constructive human being, and
contributed much to the growth and
development of the state." (Fns. amitted.) {
Id atp. 582)

(4} In summary, as the Supreme Court has recently

commented, "Equal representation for -equal
numbers of people is a principle designed to
prevent debasement of voting power and
diminution of access to elected representatives.” {
Kirkpatrick v. Preisler (1969) 394 U.S. 526, 531
(22 L.Ed.2d 519, 525, 89 S.Ct. 1225].) (Italics
added.) Crucial though voting is as a method of
participation in representative govemnment (
Kramer v. Union School District (1969) 395 U.S.
621, 626-627 [23 L.Ed.2d 583, 588-589, 89 S.Ct.
1886]; Carrington v. Rash {1965) 380 U.S. 89, 96
[13 L.Ed.2d 675, 680, 85 S.Ct. 775]; Harper v.
Virginia Bd. of Elections (1966) 383 U.5. 663, 667
[16 L.Ed.2d 169, 172, 86 5.Ct. 1079]; Reynolds v.
Sims, supra, 377 U.S. 333, 333, 561-562, 365 [12
L.Ed.2d 506, 523, 526-527, 529], Wesberry v.
Sanders, supra, 376 U.S. 1, 17-18 [11 L.Ed.2d
481, 491-492]; Castro v. State of California
(1970) 2 Cal.3d 223, 234 [ 85 Cal.Rptr. 20, 466

P.2d 244]), access to elected officials is also an

26}
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important means of democratic expression — and
one that is not limited to those who cast ballots.®

2400

8 One form of such access is embodied in the
First Amendment's guarantee of "the right
of the people peaceably to assemble, and to
petition the Government for a redress of
grievances.” There is nothing in that
amendment to limit its protection to
registered voters. (See, c.g., Tinker v. Des
Moines School Dist. (1969) 393 U.S. 503,
06 [21 L Ed.2d 731,737, 89 S.Ct 733])

Our preference for a population, rather than a
registered voter, standard is rooted in another
important consideration. The instant complaint
alleges that the present voter-based system results
in severe underrepresentation of those districts
with heavy concentrations of blacks and Mexican-
Americans. According to the figures presented, if
the 15 councilmanic districts were precisely equal
each would contain 194,496
persons. However, District ¢ in southeast Los

in population,

Angeles, whose residents are largely black and
Mexican-American, has 260,503 people, or about
33.9 percent above the ideal. Similarly, District
15, which comprises the Watts area and is mostly
black, has a population of 228,814 persons, or
17.6 percent above the average. By comparison,
District 2, located in the San Fernando Valley and
containing few minority residents, has 164,850
people, or 15.2 percent below the ideal figure. Yet
entitled to one

each of these districts is

representative on the city council.

Although such a discriminatory effect would have
to be proved at trial,’ the United States Supreme
Court has asserted that an otherwise acceptable
apportionment plan may fail to pass constitutional
muster if "designedly or otherwise,” it operates "to
minimize or cancel out the voting strength of
racial or political elements of the voting
population.” { Fortson v. Dorsey (1965) 379 U.S.
433, 439 [13 L.Ed.2d 401, 405, 85 S.Ct. 498]; see
Burns v. Richardson, supra, 384 U.S. 73, 88 [16

L.Ed.2d 376, 388]; Chavis v. Whitcomb (5.D.Ind.
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1969) 305 F. Supp. 1364, prob. juris. noted sub
nom. Whitcomb v. Chavis (1970) 397 U.S. 984 [25
L.Ed.2d 392,90 S.Ct. 1112, 1113, 1125].) Thus far
this issue has been raised only in the context of
dilution of minority voting strength by use of
multi-member districts, but we see no reason why
it is not relevant in testing the validity of a voter-
based districting standard. (5) Racial or ethnic
minorities often have distinct pelitical interests,
not shared by the general public, for which they
seek political redress through their elected
representatives.' (See Chavis v. Whitcomb, supra,

305 F. Supp. 1364, 1386, prob. juris. noted sub
nom. Whitcomb v. Chavis, 397 .S, 984 [25
L.Ed.2d 392, 90 S.Ct. 1112, 1113, *2a1 1125].)
Where, for any reason, a non-population-based
scheme tends sharply to reduce the representation
of such groups, it must be regarded as
constitutionally suspect.'!

? The City contests plaintiffs’ allegation that
a registered voter standard reduces the
political power of miunorities. [t argues that
other districts with large black and
Mexican-American populations have a
higher than average percentage of

registered  voters, and are  thus

< Cal.3d 251 (Cal, 1971,

538].) Rather. cur meaning is that within
the framework of population-based
apportionment, group interests may not be

ignored.

The City contends that plaintiffs must bear
the burden of showing that any variance
between registered voters and actual
population distribution is the product of
some "oppressive action" by city officials,
apparently an impermissible gerrymander {
Gomilfion v. Lightfoor (1960) 364 11.§. 339
[51.Ed2d 110, 81 $.Ct. 125]; cf Jackson
v. Pasadena City School Dist. (1963) 59
Cal.2¢ 876 [ 31 Cal Rptr. 606, 382 P2d
878]) or some other device purposely
employed to reduce the voting power of
minority citizens. We think this contention
ignores the language of Fortson that
districting  schemes which reduce the
electoral strength of particular population
groups arc suspect, whether they operate
"designedly or otherwise.” ( 379 US. 433,
439 [13 L Ed.2d 401, 405].) That phrase,
we think, makes c¢lear that no
discriminatory motive on the part of
districting officials need be shown to call

into question such an apportionment.

overrepresented. This is an 1ssue of fact to
be determined at trial. Cur statements
herein are based on the assumnption, which
we must make for purposes of considering
the City's motion for judgment on the
pleadings, that the facts alleged in the
complaint are troe. { Colberg, Inc. v. State
of California ex rel. Dept Pub. Wis.
(1967) 67 Cal2d 408. 412 [ 62 CalRpur.
4, 432 P2d 3]}

We do not suggest that such group interests
can justify wvariations from population
equality. "[Nleither history alone, nor
economic or other sorts of group interests,
are permissible factors in attempting to
justify disparities from population-based
representation.  Citizens, not history or
economic interests; cast votes." (Fn.
omitted.) { Reynolds v. Sims, supra, 377
U.S. 533, 579-380 [12 L.Ed.2d 506, 537-

% casetext

We now apply the above principles to the instant
case. Plaintiffs have presented statistics showing
the number of registered voters and the population
in each of the 15 councilmanic districts in Los
Angeles.'”  According to these figures, the
breakdown, by population and voters, in each
district is as follows {for convenience, we have
listed the districts according to population, starting

with the largest):

12 Upon our inquiry concerning the current
accuracy of the statistics in the complaint,
the parties stipulated to presentation of the
updated estimates on which we base our

decision.
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District Population Registered Voters ------
-- 9 260,503
74,624 15 228814 72416 1 227,776
79,615 7 205,423 78,550 8 205,385 82,578
12 204,854 81,636 14 189,876 77,276 3
189,723 80,348 6 186,783 79,850 13
183,202 77,114 10 179,649 77,217 11
175,022 82,287 2 164,850 83275 5
162,123 80,864 4 153,462 75,063

These figures demonstrate, with stark clarity, how
sharply a voter-based apportionment may diverge
from an acceptable population distribution. The
number of voters in each district is roughly
similar. (But see part II, infra) Yet in terms of
population, the districts are grossly unequal. As
we *202 have already noted, the two largest
districts contain 33.9 and 17.6 percent more
people than the ideal figure.'* The smallest district

has 21 percent fewer residents than the ideal.
When the largest and the smallest districts are
compared with each other, we find that the largest
has nearly 70 percent more people than the
smallest. In light of repeated United States
Supreme Court decisions that electoral districts
must contain substantially equal numbers of
people (see part 11, infra), this variation is simply
unacceptable. (6) Thus, on the pleadings before us,
we can only conclude that the Los Angeles voter-
based apportionment produces a distribution
markedly different from that which would have
resulted from use of a population basis. ( Burns v.
Richardson, supra, 384 US. 73, 93 [16 L.Ed.2d
376, 391].) Consequently, it denies plaintiffs and
other residents of Los the

Angeles equal

protection of the laws and is invalid.

13 The mathematical ideal is computed by
dividing the number of districts into the
Jjurisdiction's total population. In Los

Angeles that quotient would be 194,496

people per district.

The City contends, however, that plaintiffs fail to
state a cause of action simply by alleging a
variance between total population figures and
voter registration. [ts position is that since Burns
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held that a "citizen population,” as well as a total
could satisfy  the
requirements of "one man, one vote," plaintiffs

population,  standard

should be required to show that the present voter-
based
substantially different

leads to an
from

system apportionment
the distribution
produced by the use of any other "permissible

population basis."

This misconstrues  the

significance of Burns and is devoid of merit. The

argument  entirely
essence of Burns, and of nearly every other
apportionment decision, has been the repeated
assertion of the primacy of population as the
keystone of electoral districting. (7) "Population
is, of necessity, the starting point for consideration
and the controlling criterion for judgment in
legislative apportionment controversies." (Fn.
omitted.) ( Revnolds v. Sims, supra, 377 U S, 533,
567 [12 L.Ed.2d 506, 530-531)) As we shall
discuss in part II, infra, the burden is thus placed
on the jurisdiction whose apportionment is
challenged to justify any significant deviation
from population equality.

(82) When plaintiffs set forth the district-by-
district figures for total population and voters —
with the wide variances between them — they
stated a prima facie case for the invalidity of a
voter standard. They were not obliged to negate
the existence of any possible population basis
which might correlate more closely with the voter-
based districts. That task should fall to the City, to
be presented by way of defense. In the absence of
such defense, plaintiffs' allegations clearly stated a
cause of action, and entry of judgment on the
pleadings in favor of the City was erroneous. *n:

We find direct support for our conclusion in
Kapral v. Jepson, supra, 271 F. Supp. 74, where
voters challenged the constitutional validity of a
the city charter of Milford,
Connecticut, which required each voting district to

provision in

contain "as nearly as possible an equal number of
Plaintiffs
showing large disparities in the number of

electors.” there submitted statistics
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residents in the five aldermanic districts, and
moved for summary judgment. Apparently, no
figures on the distribution of registered voters
were even furnished. Thus, the court was faced
with only the city charter's requirement of a
registered voter apportionment and allegations of a
jaggedly uneven distribution of people among the
districts.

On this sparse record, the court granted plaintiffs’
motion for summary judgment.  While
acknowledging the holdings of Burns and Ellis
that a voter-based districting plan would satisfy
the equal protection clause if it produced a
distribution similar to that resulting from use of a
permissible population basis, the court asserted,
"But a specific factual finding to that effect would
be required before apportionment based on
numbers of registered voters could be said to
comport with federal constitutional standards. The
record in the instant case, at this stage of the
proceedings, does not support such a finding." (
Id. at p. 80.) It is clear, therefore, that a cause of
action is stated merely by demonstrating that an
existing districting scheme produces a markedly
unequal distribution of people.'*

14 A similar result was reached in Effis v.
Mayor and City Council of Baltimore,
supra, 332 F.2d 123, where, in voiding an
apportionment based on voters, the court
stated: "This is not to say that no departure
whatsoever from strict population count is
ever permissible; but when the formula
adopted results in more than a minor
deviation, it is at once suspect. [Citation.]"
(Id atp. 129)

The City also makes much of the fact that the only
population figures which plaintiffs have produced
are estimafes prepared by the Los Angeles
Planning Commission."”” Strangely, the City
contends that these statistics, prepared by its own
planners, are an insufficient basis for
demonstrating the inequality of the present
districting scheme, without proof as to how they
were arrived at and how accurate they are.

M casetext
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15 In making these estimates, the Planning
Commission apparently uses the most
recent federal census as a starting point,
and then computes subsequent changes
based on such current criteria as restdential
electric  meter  installations,  active
residential  electric  meters,  building
permits, and school enrollment.
{Respondent's brief in Court of Appeal, p.
15.)

Although we agree that such information should
be supplied at trial,’® we cannot accept the City's
implied premise that population estimates can =24
never be the basis of apportionment, nor its
corollary that registration figures are a preferable
standard because they are more frequently
available and consequently more accurate. (9)
Since the Supreme Court has stated that
reapportionment more often than every 10 years is
desirable { Burns v. Richardson, supra, 384 U.S.
73, 96 [16 L.Ed.2d 376, 393]; Reynolds v. Sims,
supra, 377 U.S. 533, 584 [12 L.Ed.2d 506, 540]),
the court necessarily implies that between
decennial federal censuses, such redistricting may
be based on reliable estimates.!” (10) Furthermore,

although it is true that registration figures are more
frequently updated than the federal census, we
reject the City's contention that this alone makes
them a preferable, or even acceptable,
apportionment standard. Since population is the
controlling factor in any constitutionally wvalid
districting scheme, the fact that registration
statistics are current is legally irrelevant if they fail
to reflect population distribution. This correlation
cannot be determined unless appropriate
population figures are available.

I6 At this stage of the proceedings, the City
has foreclosed its opportunity to attack the
reliability of the plaintiffs’ statistics by
moving for judgment on the pleadings, a
procedural device which admits, for
purposes of the motion, the truth of the

opponent's pleading but asks for judgment
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as a matter of law, { Colberg, fnc. v. State
of California ex rel. Dept Pub. Wis.,
supra, 67 Cal.2d 408, 412.)

Even the federal census, of course, is not

an entirely accurate computation of the

" total population, (See Kirkpatrick v.

Preisler, supra, 394 US. 526, 539, fn, 3
[22 LEd2d 519, 529] (Fortas, J.,
concurring).) Some five million persons
were not counted in the 1960 census, and,
as Justice Fortas points out, particular

population groups, especially young black

male adults, are more likely than others to

be missed.

Nor is the City's positien bolstered by its
demonstration that two California code sections
(Sts. Hy. Code, § 2107 and Gov. Code, § 36516)
provide that an area’s population may be computed
for certain purposes by multiplying the number of
registered electors by three. In Burns the Supreme
Court clearly rejected the proposition that voter
registration was necessarily an accurate reflection
of population. (See also Klahr v. Williams (D.Ariz.
1970) 313 F. Supp. t48, 151-152, juris. noted sub
nom. Ely v. Klahr (1970) 400 US. 963 [27
L.Ed.2d 382, 91 S.Ct. 364]) (11) When
interpreting the federal Constitution, we are bound
by the high court's holding, notwithstanding state
statutory  presumptions to the contrary.
Furthermore, the allegations in the instant
complaint strongly belie the legislative assumption
which apparently underlies these code sections —
that voter registration rates are uniform. Although
on a statewide level considerable uniformity may
appear,'® within a single city sizable fluctuations
are likely to exist. (See Note, supra, 50
B.U.L.Rev. at pp. 243-244)

18 we made such an assumption in Sitver v.
Reagan (1967} 67 Cal.2d 432, 457, and
footnote 3 [ 62 Cal Rptr 424, 432 P.2d 26].
in the context of statewide congressional

redistricting.
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(12) By our holding today we should not be
understood to condemn a =205 voter-based
apportionment in all circumstances and for all
time. Where such a plan is shown to fairly reflect
population distribution, it may withstand
constitutional attack.'” The Supreme Court in
Burns isolated several factors which would
contribute to such a result { Burns v. Richardson,
supra, 384 U.S. 73, 96-97 [16 L.Ed.2d 376, 393-
394]), and we present these as guidelines for the
future.

1% Plaintiffs contend that apportionment based

on registered voters can never be
constitutionally valid as a permanent
arrangement. They point out that the plan
approved in Burns was an interim one,
adopted by the Hawaii Legislature after
another districting scheme had been
invalidated. We do not think Buras is clear
on this issue. At one point that opinion
states: "We are not to be understood as
deciding that the validity of the registered
voters basis as a measure has been
established for all time or circumstances, in
Hawaii or elsewhere.” (384 U.S. at p. 96
[16 L.Ed.2d at p. 393]) Later, the court
declared: "We hold that, with a view to its
interim use, Hawaii's registered voter basis
does not on this record fall short of
constitutional standards." ( /d at p. 97 [16
L.Ed.2d atp. 393))

These statements show only that an interim
plan based on registered voters may be
sustained; they indicate nothing about the
validity of a permanent plan, for the Burns
court was not confronted with such a
scheme. However, this issue may soon be
raised in the Supreme Court, because upon
remand, the federal district court approved
a permanent districting scheme based on
registered voters. { Burns v. Gifl (D.
Hawaii 1970) 316 F. Supp. 1285, 1293-
1294.) At any rate, we need not decide this

issue now.

10
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First, voter registration is likely to show a
significant correlation to population distribution if
a high percentage of those eligible to vote are in
fact registered. In Burns, 80 to 90 percent of the
potential  voters had registered. Second,
reapportionment should take place frequently —
perhaps every four or eight years — in order to
keep up with registration changes. We note that
the Los Angeles Charter requires redistricting
every four years, a commendable condition. Third,
use of registration statistics from presidentiai
elections will tend to assure a high level of
participation and reduce the likelihood that
fluctuations in local interest in the outcome of a
particular race will cause erratic patterns of
political activity which may then be frozen into an
apportionment scheme for many years. Although
the Los Angeles Charter requires redistricting in
presidential years, it utilizes registration f{igures
from the direct primary state election, rather than
the general election, in those years. Such statistics
do not maximize registration because not
infrequently persons fail to register for a primary
election for want of a contest in one or more
offices. Since a race for every office is generally
assured in the general election — particularly in a
presidential year — those figures will produce the
greatest registration. Finally, introduction of a
system of permanent personal registration would
help to ensure the stability and accuracy of the
registration rolls, thus causing them to beiter
reflect population distribution. *264

II

Although we hold that, on the pleadings before us,
article II, section 6, subdivision 2(a) of the Los
Angeles City Charter is invalid because of its
reliance on a registered voter standard, we feel
compelled to consider plaintiffs'’  other
constitutional challenge to that provision. We do
so now in order to anticipate a charter amendment
merely substituting "people" in place of
"registered voters," thus correcting one error while
leaving another intact.”
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The remaining defect is the command that
“Districts so formed shall not deviate in the
number of voters by more than ten percent above
or below one-fifteenth of the total number of
registered voters in the City of Los Angeles. . . ."
(Italics added.) Plaintiffs contend that the 10
percent deviation thus approved is too large to
meet the standards established by recent Supreme
Court decisions. We agree that the formula is
constitutionally faulty, although partly on other

grounds.

Despite  occasional  statements in  early
apportionment decisions that "[m]athematical
exactness or precision is hardly a workable
constitutional requirement” (fh. omitted) {
Reynolds v. Sims, supra, 377 U.S. 533, 577 [12
L.Ed2d 506, 536]; see Wesherry v. Sanders,
supra, 376 U.S. 1, 18; Hadley v. Junior College
District, supra, 397 U.S. 50, 58 [25 L.Ed.2d 45,
52]), in recent years the Supreme Court has shown
a steadfast determination to tolerate progressively
smaller deviations from numerical equality in
apportionment  plans. (Comment, Effective
Representation and Multimember Districts (1970)
68 Mich.L.Rev. 1577, 1591; see generally, Dixon,
The Warren Court Crusade for the Holy Grail of
"One Man-One Vote,” in the S.Ct. Rev,, 219-224

7 (P. Kurland ed. 1969).°') For =2+7 example, in

Kirkpatrick v. Preisler, supra, 394 1.5, 526, the
high court invalidated a congressional redistricting
statute where the most populous district was 3.13
percent above the mathematical ideal and the least
populous was 2.84 percent below. In a companion
case, Wells v. Rockefeller (1969) 394 U.S. 542 [22
L.LEd.2d 535, 89 S.Ct. 1234], a New York
congressional apportionment plan which permitted
variances of 6 percent above and below perfect
equality was also rejected.

21 Professor Dixon has suggested that the
trend toward requiring equality was by no
means presaged by the early apportionment
decisions. He points out that as the court
has tightened its arithmetic standards, the

number of justices dissenting from the
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majority opinion has increased. (Dixon, op.
cit. supra, at pp. 222-223)) However. we
think that the court's apparently increasing
severity may be a product of the policy that
a court confines its holding to the facts
before it. Thus, the early apportionment
cases involved pre- Baker districting
schemes which permitted vast disparities in
per-district population. As state legislatures
began redistricting in light of the emerging
"one man, one vote" principles, the
variances from equality stowly decreased.
Consequently, the court's attitude appeared
to harden, when in fact its decisions may
have been merely reflecting the step-by-
step approach to apportionment embraced
by many jurisdictions. A number of carly
decisions which appear to validate large
divergences from equality have been
subsequently explained on other grounds,
(See Kirkpatrick v. Preisler, supra, 394
U.S. 526, 532, fn. 2 [22 L.Ed.2d 519, 525];
Swann v. Adams (1967) 385 U.S. 440, 444-
445 [17 L.Ed.2d 501. 504-505, 87 S.Ct

3691

Those involved  congressional
districting, which is based on article I, section 2,
of the federal Constitution’” and for which the

court has prescribed a rule of equality "as nearly

decisions

as is practicable." ( Wesberry v. Sanders, supra,
376 US. 1, 7-8 [11 L.Ed2d 481, 486].) By
contrast, state and local apportionment is guided
by the dictates of the equal protection clause; for
such jurisdictions, the constitutional mandate,
enunciated first in Reyrolds, has been "substantial
equality." { Reynolds v. Sims, supra, 377 U.S. 533,
579 [12 L.Ed.2d 506, 537].) Despite the different
constitutional bases and the varying formulae,
however, "it has never been apparent that the
Court sees these two clauses as producing
different
(Dixon, op. cit. supra, atp. 222.y?

yardsticks for districting matters."

22 Article I, section 2 provides, in pertinent
part: "The House of Representatives shall
be composed of members chosen every

second year by the people of the several
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states, and . . . shall be apportioned among
the several States . . . according to their

respective numbers. . . " {See fn. 6, supra.)

23 The City contends that less precision is
required in non-federal districting, citing
the court's statement in Reynolds that
"Somewhat more flexibility mav therefore
be constitutionally permissible with respect
o state legislative apportionment than in
congressional districting." ( 377 U.8. 333,
578 [12 L.Ed.2d 506, 537].) But this
staternent was made in the context of the
court’s observation that since there are
many more stale legislative  than

congressional seats to be distributed in a

state, such legislative districts may more

feasibly follow political subdivision
boundarics than would be the case in
congressional districting. (See Dixoen, op.

cit. supra, at p. 222.)

We find
Kirkpatrick the court repeatedly cited Swann v.
Adams, supra, 385 U.S. 440, as authority for its
strict rule of numerical equality. Swann, which

it particularly significant that in

invalidated a plan permitting deviations of up to
18 percent, invelved redistricting of the Florida
State Legisiature. Similarly, on the same day that
the court decided Swann, it reversed and remanded
a congressional apportionment case "for further
consideration in light of Swann v. Adams. . . " (
Duddleston v. Grills (1967} 385 U.S. 455 [17
L.Ed.2d 508, 87 S.Ct. 611]; see also, Kilgariin v.
Hill (1967) 386 U.S. 120 [17 L.Ed.2d 771, 87
S.Ct 820,
apportionment plan with variations up to 14
percent.) Thus, the court clearly seems to imply

voiding a state legislative

that decisions concerning state legislatures are
with
districts so far as the

interchangeable those involving
congressional
constitutionally required standard of mathematical
uniformity is concerned. w268 (See Dixon, op. cit.
supra, at p. 222 and fn. 16; Comment, supra, 68

Mich. L.Rev. at p. 1591, fn. 51.)

12
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Does this strict rule of equality apply to local
government bodies like the Los Angeles City
Council? No, contends the City, citing the
following language from Avery v. Midland County,
supra, 390 U.S. 474: "This Court is aware of the
immense pressures facing units of local
government, and of the greatly varying problems
with which they must deal. The Constitution does
not require that a uniform straitjacket bind citizens
in devising mechanisms of local government
suitable for local needs and efficient in solving
local problems.” { Id at p. 485 [20 L.Ed.2d at p.

53].)

However, that passage was illustrated by citation
of decisions involving either representatives
chosen at large { Dusch v. Davis (1967) 387 U.S.
112 [18 L Ed.2d 656, 87 S.Ct. 1554]) or officials
who were appointed, not elected. ( Sailors v.
Board of Education (1967) 387 U.S. 105 [I8
L.Ed.2d 650, 87 S.Ct. 1549].) Such cases hardly
support a contention that popularly elected
representatives, chosen from individual districts,
may represent significantly unequal numbers of
people. Furthermore, the Avery court announced a
standard "the
substantial variation from equal population in
drawing districts for units of local government
having general governmental powers" (390 U.S. at
pp. 484-485 [20 L.Ed.2d at p. 53]} — which is
virtually identical to the "substantial equality" rule

Constitution permits no

applied to state legislatures. Interestingly, the other
"local government" apportionment case, Hadley v.
Junior College District, supra, 397 U8, 350,
appears to adopt the "as nearly as is practicable”
standard hitherto reserved for congressional
apportionment. ( Jd at p. 56 [25 L.Ed.2d at p.
51174

24 Huadley invalidated an apportionment plan
under which in the particular circumstances
of the case, a district containing 60 percent
of the total basis was allotted only 50
percent of the elected representatives —
the same 10 percent variance at issue in the

Los Angeles Charter. However, the court's
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decision was based, in part, on the fact that

the  statutory formula by  which
representatives were distributed contained
a built-in bias of up to i6 2/3 percent

against the large districts.

While the above analysis alone might not
convince us of the per se invalidity of the charter
provision here at issue, when it is coupled with
another factor, we are satisfied that the section
cannot stand. That factor is the Supreme Court's
frequent rejection of any mathematical formula
which purports to establish an “acceptable"
variance from ideal equality. Correspondingly, the
court has insisted that any such deviation be
justified by the governmental unit involved on the
basis of "legitimate considerations incident to the
effectuation of a rational state policy. . . ." (
Reynolds v. Sims, supra, 377 U.S. 533, 579 [12
L.Ed.2d 506, 537].) =9

These twin concepts were forcefully expressed in
Roman v. Sincock (1964) 377 US. 695 [12
L.Ed.2d 620, 84 S.Ct. 1462], a state legislative
apportionment case where the court stated: "Our
affirmance of the decision below is not meant to
indicate our approval of the District Court's
attempt to state in mathematical language the
constitutionally permissible bounds of discretion
in deviating from apportionment according to
population. [Fn. omitted.] In our view the problem
does not lend itself to any such uniform formula,
and it is neither practicable nor desirable to
establish
evaluating the constitutional validity of a state

rigid mathematical standards for
legislative apportionment scheme under the Equal
Protection Clause. Rather, the proper judicial
approach is to ascertain whether, under the
particular circumstances existing in the individual
State whose legislative apportionment is at issue,
there has been a faithful adherence to a plan of
population-based representation, with such minor
deviations only as may occur in recognizing
certain factors that are free from any taint of
arbitrariness or discrimination.”" { Id at p. 710 [12
L.Ed.2d at pp. 629-630].)

13
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Similarly, in Kirkpairick, where even a 3 percent
deviation was held excessive in the absence of a
valid justification, the court stated: "We reject
Missouri's argument that there is a fixed numerical
or percentage population variance small enough to
be considered de minimis and to satisfy without
question the ‘as nearly as practicable’ standard.
The whole thrust of the “as nearly as practicable'
approach is inconsistent with adoption of fixed
numerical standards which excuse population
variances without regard to the circumstances of
each particular case." ( Kirkpatrick v. Preisler,
supra, 394 U.S. 526, 530 [22 L.Ed.2d 519, 524].)
Once again the court emphasized that the burden
was on the state to justify each variance, no matter
how small. (See also Kilgarlin v. Hill, supra, 386
U.S. 120, 122 [17 L.Ed.2d 771, 774]; Swann v.
Adams, supra, 385 U.S. 440, 443-444 [17 L.Ed.2d
501, 504-505}.)

The reasons for eschewing such formulae are not
far to seek. First, it is practically impossible,
without being arbitrary, to choose a cutoff point at
which population deviations suddenly become de
minimis. Second, use of such yardsticks
encourages drafters of apportionment plans to
employ the "acceptable” variations as a starting
point, instead of striving for equality. ( Kirkpatrick
v. Preisler, supra, 394 U.S. 526, 531 [22 L.Ed.2d

519, 524-525].)* <270

25 The court noted in Kirkpatrick that in
drafting the Missouri reapportionment plan
there at issue, one leading state legislator
"deemed it proper to attempt to achieve a
2% level of variance rather than to seek
population equality.” { 394 U1.S. 526, 531
{22 L.Ed.2d 519, 525].)

These rationales are obviously applicable to the
case at bench. The Los Angeles Charter provision
flatly validates variations of 10 percent from the
ideal per-district figure. We are not surprised,
consequently, to observe that, even under the
present registered voter standard, at least 5 of the
15 districts deviate nearly 5 to 8 percent from
numerical equality. Furthermore, since the charter
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writes into law a permissible variance, it clearly
dispenses with any legal requirement that the City
justify each deviation, as the Supreme Court has
repeatedly held to be constitutionally required.
Nor, in the case before us, has the City made any
effort to present an explanation for the existing
discrepancies, preferring instead to rest on vague
protestations that mathematical exactness is not
constitutionally required and that the charter
results in no "invidious
126

provision
discrimination.

26 The City argues that the equal protection
clause goes no further than prohibiting
"invidious discrimination." In support of
this contention. it cites Williamson v. Lee
Optical Co. (1955) 348 1S, 483 [99 L Ed.
363, 75 S.Cr. 461], a 16-year-old decision
upholding a state's power to bar persons
who are not licensed ophthalmologists or
optometrists from selling or fitting

eyeglasses without a valid prescription.

That Williamson has no precedential value

whatsoever in the ficld of political

representation and voting — fundamental
rights entitled to special judicial protection

— should be self-evident.

Although the "invidious

discrimination” has been wsed in some

phrase

apportionment  decisions  (see, e.g.,
Reynolds v. Sims, supra, 377 U.S 533, 361
[12 [.Ed2d 506, 527, Baker v. Cars
supra, 369 US 186, 244-243 [T L.Ed.2d
663, 701-702] (Douglas, J., concurring)),
Avery v. Midland County emphasized what
was already obvious — that in this context,
"tnvidious" means simply "thai bases other
than population {are] not acceptable
grounds for distinguishing amoeng citizens
when determining the size of districts. . . "

(390 U.S. 474, 484 [20 L.Ed.2d 45, 53])

We note that the provision permitting a 10 percent
divergence is a relatively recent addition to the
Los Angeles Charter. From 1923 until 1963, the
charter required that each councilmanic district
contain "as nearly as practicable equal numbers of
voters" — the precise rule which in 1964 the
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Supreme Court would apply to congressional
districting. Thus, at the very time that the Supreme
Court was formulating constitutional standards of
equality for electoral districts, Los Angeles was
relax its

charter to own

amending its
apportionment mandate.

We do not, of course, require prescience on the
part of the City of Los Angeles. In decisions in
1965 and 1966 this court announced mathematical
guidelines for redistricting which we said would
carry a strong presumption of validity —
standards of the very sort which the Supreme
Court condemned in Roman, Kilgarlin, Swann and
Kirkpatrick. { Wiltsie v. Board of Supervisors,
supra, 05 Cal.2d 314, 315-316; Miller v. Board of
Supervisors, supra, 63 Cal.2d 343, 350; Silver v.
Brown (1965) 63 Cal.2d 270, 279 =71 [ 46
Cal.Rptr. 308, 450 P2d [32].) One of our
guidelines — that no district depart from
numerical equality by more than 15 percent —
required even less precision than the Los Angeles
Charter provision currently before us.*’ In Silver v.
Reagan, supra, 67 Calld 452, however, we
recognized that such a formula contravened recent
Supreme Court emphasis that deviations from
equality "cannot be presumed valid but must be
justified by a specific showing that a permissible
state policy is thereby promoted.” ( Jd at p. 458.)
Consequently, we discarded our previous
guidelines as the basis for permanent redistricting
plans and have not subsequently enunciated any

other such mathematical yardstick.

27 When we formulated that standard, we
were following the figure suggested for
congressional redistricting in legislation
then pending before Congress. (H.R. 5505,
89th Cong., Ist Sess. (1965).) That bill did
not pass, nor did subsequent legislation
which would have limited the permissible
deviation to 5 percent after the 1970
census. (H.R. 2508, 90th Cong., Ist Sess.
(1967).) The Kirkpatrick decision makes

even the latter standard questionable.

Besides the 15 percent guideline, we also

required that a majority of members of
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each house of the Legislature be elected by
voters of districts with at least 48 percent
of the state's total population. { Sifver v.
Brown, supra, 63 Cal.2d 270, 279.)

Even when we announced these guidelines,
we recognized that "the United States
Supreme Court has eschewed establishing
rigid mathematical standards for evaluating
legislative apportionments [citations]. . . ."
{ Id) However, we thought it only fair to
governmental units whose apportionment
was challenged to establish some general

guidance.

We think the City of Los Angeles must do the
same. As we have previously stated, such a
formula encourages city officials to accept the
tolerable instead of striving for the perfect.
Whether the City wishes to amend its charter to
substitute its old "as nearly as practicable”
standard for the present 1Q-percent rule or whether
it opts simply to delete any numerical reference is
a matter which we leave to its discretion. We do so
because its choice between those two alternatives
is constitutionally irrelevant. (8b, 13) The equal
protection clause requires that city councilmanic
apportionment produce districts of "substantially
equal” population. ( Avery v. Midland County,
supra, 390 U.S. 474; Reynolds v. Sims, supra, 377
U.S. 533)) If the City complies with this mandate
-— as indeed it must — it will satisfy the
constitutional imperative, regardless of the precise
wording of its charter.

In summary, we hold that on the record before us,
the judgment on the pleadings in favor of the City
cannot be sustained for two reasons: first, the
registered voter apportionment standard appears
constitutionally faulty in view of the substantial
variance between population and registered ~272
voters on a per-district basis; and second, the 10
percent provision authorizes too great a deviation
from equality.

The judgment is reversed,

Wright, C.J., McComb, I, Peters, I., Tobriner, J.,
Mosk, J., and Burke, J., concurred.
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