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CHIEF JUSTICE ROBERTS, with whom JUSTICE ALITO
joins, concurring in part, concurring in the judgment in
part, and dissenting in part.

1 join Parts I and IV of the plurality opinion. With regard
to Part II, I agree with the determination that appellants
have not provided “a reliable standard for identifying
unconstitutional political gerrymanders.” Ante, at 16.
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The question whether any such standard exists—that is,
whether a challenge to a political gerrymander presents a -
justiciable case or controversy—has not been argued in
these cases. I therefore take no position on that question,
which has divided the Court, see Vieth v. Jubelirer, 541
U. 8. 267 (2004), and I join the Court’s disposition in Part
II without specifying whether appellants have failed to
state a claim on which relief can be granted, or have failed
to present a justiciable controversy.

I must, however, dissent from Part III of the Court’s
opinion. According to the District Court’s factual findings,
the State’s drawing of district lines in south and west
Texas caused the area to move from five out of seven
effective Latino opportunity congressional districts, with
an additional district “moving” in that direction, to six out
of seven effective Latino opportunity districts. See Session
v. Perry, 298 F. Supp. 2d 451, 489, 503-504 (ED Tex. 2004}
(per curiam). The end result is that while Latinos make
up 58% of the citizen voting age population in the area,
they control 85% (six of seven)} of the districts under the
State’s plan.

In the face of these findings, the majority nonetheless
concludes that the State’s plan somehow dilutes the voting
strength of Latinos in violation of §2 of the Voting Rights
Act. The majority reaches its surprising result because it
finds that Latino voters in one of the State’s Latino oppor-
tunity districts—District 25—are insufficiently compact,
in that they consist of two different groups, one from
around the Rio Grande and another from around Austin.
According to the majority, this may make it more difficult
for certain Latino-preferred candidates to be elected from
that district—even though Latino voters make up 55% of
the citizen voting age population in the district and vote as
a bloc. Id., at 492, n. 126, 503. The majority prefers old
District 23, despite the District Court determination that
new District 25 is “a more effective Latino opportunity
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district than Congressional District 23 had been.” Id., at
503; see id., at 489, 498-499. The District Court based
that determination on a careful examination of regression
analysis showing that “the Hispanic-preferred candidate
[would win] every primary and general election examined
in District 25,” id., at 503 (emphasis added), compared to
the only partial success such candidates enjoyed in former
District 23, id., at 488, 489, 496.

The majority dismisses the District Court’s careful
factfinding on the ground that the experienced judges did
not properly consider whether District 25 was “compact”
for purposes of §2. Ante, at 24. But the District Court
opinion itself clearly demonstrates that the court carefully
considered the compactness of the minority group in Dis-
trict 25, just as the majority says it should have. The
District Court recognized the very features of District 25
highlighted by the majority and unambiguously concluded,
under the totality of the circumstances, that the district
was an effective Latino opportunity district, and that no
violation of §2 in the area had been shown.

Unable to escape the District Court’s factfinding, the
majority is left in the awkward position of maintaining
that its theory about compactness is more important under
§2 than the actual prospects of electoral success for La-
tino-preferred candidates under a State’s apportionment
plan. And that theory is a novel one to boot. Never before
has this or any other court struck down a State’s redis-
tricting plan under §2, on the ground that the plan
achieves the maximum number of possible majority-
minority districts, but loses on style points, in that the
minority voters in one of those districts are not as “com-
pact” as the minority voters would be in another district
were the lines drawn differently. Such a basis for Liability
pushes voting rights litigation into a whole new area—an
area far removed from the concern of the Voting Rights
Act to ensure minority voters an equal opportunity “to
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elect representatives of their choice.” 42 U. 5. C. §1973(b).

I

Under §2, a plaintiff alleging “a denial or abridgement of
the right of [a] citizen of the United States to vote on
account of race or color,” §1973(a), must show, “based on
the totality of circumstances,”

“that the political processes leading to nomination or
election in the State or political subdivision are not
equally open to participation by members of a class of
citizens protected by subsection (a) ... in that its
members have less opportunity than other members
of the electorate to participate in the political process
and to elect representatives of their choice.” §1973(b).

In Thornburg v. Gingles, 478 U. 8. 30 (1986), we found
that a plaintiff challenging the State’s use of multimember
districts could meet this standard by showing that re-
placement of the multimember district with several single-
member districts would likely provide minority voters in
at least some of those single-member districts “the ability
... to elect representatives of their choice.” Id., at 48. The
basis for this requirement was simple: If no districts were
possible in which minority voters had prospects of elec-
toral success, then the use of multimember districts could
hardly be said to thwart minority voting power under §2.
See ibid. (“Minority voters who contend that the multi-
member form of districting violates §2 must prove that the
use of a multimember electoral structure operates to
minimize or cancel out their ability to elect their preferred
candidates”).

The next generation of voting rights litigation confirmed
that “manipulation of [single-member] district lines” could
also dilute minority voting power if it packed minority
voters in a few districts when they might control more, or
dispersed them among districts when they might control
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some. Voinovich v. Quilter, 507 U. S. 146, 153-154 (1993).
Again the basis for this application of Gingles was clear: A
configuration of district lines could only dilute minority
voting strength if under another configuration minority
voters had better electoral prospects. Thus in cases involv-
ing single-member districts, the question was whether an
additional majority-minority district should be created, see
Abrams v. Johnson, 521 U.S. 74, 91-92 (1997); Growe v.
Emison, 507 U.S. 25, 38 (1993), or whether additional
influence districts should be created to supplement existing
majority-minority districts, see Voinovich, supra, at 154.

We have thus emphasized, since Gingles itself, that a §2
plaintiff must at least show an apportionment that is likely
to perform better for minority voters, compared to the exist-
ing one. See 478 U. S, at 99 (O'Connor, J., concurring in
judgment) (“[The relative lack of minority electoral success
under a challenged plan, when compared with the success
that would be predicted under the measure of undiluted
minority voting strength the court is employing, can consti-
tute powerful evidence of vote dilution”). And unsurpris-
ingly, in the context of single-member districting schemes,
we have invariably understood this to require the possibility
of additional single-member districts that minority voters
might control.

Johnson v. De Grandy, 512 U. S. 997 (1994), reaffirmed
this understanding. The plaintiffs in De Grandy claimed
that, by reducing the size of the Hispanic majority in some
districts, additional Hispanic-majority districts could be
created. Id., at 1008. The State defended a plan that did
not do so on the ground that the proposed additional dis-
tricts, while containing nominal Hispanic majorities, would
“lack enough Hispanic voters to elect candidates of their
choice without cross-over votes from other ethnic groups,”
and thus could not bolster Hispanic voting strength under
§2. Ibid.

In keeping with the requirement that a §2 plaintiff must
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show that an alternative apportionment would present
better prospects for minority-preferred candidates, the Court
set out the condition that a challenge to an existing set of
single-member districts must show the possibility of “creat-
ing more than the existing number of reasonably compact
districts with a sufficiently large minority population to
elect candidates of its choice.” Ibid. De Grandy confirmed
that simply proposing a set of districts that divides up a
minority population in a different manner than the State
has chosen, without a gain in minority opportunity districts,
does not show vote dilution, but “only that lines could have
been drawn elsewhere.” Id., at 1015.

Here the District Court found that six majority-Latino
districts were all that south and west Texas could support.
Plan 1374C provides six such districts, just as its predeces-
sor did. This fact, combined with our precedent making
clear that §2 plaintiffs must show an alternative with better
prospects for minority success, should have resulted in
affirmance of the District Court decision on vote dilution in
south and west Texas. See Gingles, supra, at 79 (“[Tlhe
clearly-erroneous test of [Federal Rule of Civil Procedure]
52(a) is the appropriate standard for appellate review of a
finding of vote dilution. . .. [W]hether the political process
is equally open to minority voters . . . is peculiarly depend-
ent upon the facts” (internal quotation marks omitted));
Rogers v. Lodge, 458 U. S. 613, 622, 627 (1982).

The majority avoids this result by finding fault with the
District Court’s analysis of one of the Latino-majority
districts in the State’s plan. That district—District 25—is
like other districts in the State’s plan, like districts in the
predecessor plan, and like districts in the plaintiffs’ pro-
posed seven-district plan, in that it joins population con-
centrations around the border area with others closer to
the center of the State. The District Court explained that
such “‘bacon-strip’” districts are inevitable, given the
geography and demography of that area of the State.
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Session, 298 F. Supp. 2d, at 486—487, 490, 491, n. 125,
502.

The majority, however, criticizes the District Court be-
cause its consideration of the compactness of District 25
under §2 was deficient. According to the majority,

“the court analyzed the issue only for equal protection
purposes. In the equal protection context, compact-
ness focuses on the contours of district lines to deter-
mine whether race was the predominant factor in
drawing those lines. Under §2, by contrast, the injury
is vote dilution, so the compactness inquiry embraces
different considerations.”  Ante, at 26 (citation
omitted).

This is simply an inaccurate description of the District
Court’s opinion. The District Court expressly considered
compactness in the §2 context. That is clear enough from
the fact that the majority quotes the District Court’s opinion
in elaborating on the standard of compactness it believes the
District Court should have applied. See ante, at 18 (quot-
ing Session, supra, at 502); ante, at 28 (quoting Session,
supra, at 502). The very passage quoted by the majority
about the different “‘needs and interests’” of the communi-
ties in District 25, ante, at 18, appeared in the District Court
opinion precisely because the District Court recognized that
those concerns “bear on the extent to which the new dis-
tricts"—including District 25—“are functionally effective
Latino opportunity districts, important to understanding
whether dilution results from Plan 1374C.” Session, 298
F. Supp. 2d, at 502 (emphasis added); see also ibid. (noting
different “needs and interests of Latino communities” in the
“‘bacon-strip’” districts and concluding that “[t]he issue is
whether these features mean that the newly-configured
districts dilute the voting strength of Latinos” (emphasis
added)).

Indeed, the District Court addressed compactness in two
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different sections of its opinion: in Part VI-C with respect to
vote dilution under §2, and in Part VI-D with respect to
whether race predominated in drawing district lines, for
purposes of equal protection analysis. The District Court
even explained, in considering in Part VI-C the differences
between the Latino communities in the bacon-strip districts
(including District 25) for purposes of vote dilution under §2,
how the same concerns bear on the plaintiffs’ equal protec-
tion claim, discussed in Part VI-D. Id., at 502, n. 168. The
majority faults the District Court for discussing “the relative
smoothness of the district lines,” because that is only perti-
nent in the equal protection context, ante, at 24, but it was
only in the equal protection context that the District Court
mentioned the relative smoothness of district lines. See 298
F. Supp. 2d, at 506-508. In discussing compactness in Part
VI-C, with respect to vote dilution under §2, the District
Court considered precisely what the majority says it should
have: the diverse needs and interests of the different Latino
communities in the district. Unlike the majority, however,
the District Court properly recognized that the question
under §2 was “whether these features mean that the newly-
configured districts dilute the voting strength of Latinos.”
Id., at 502,

The District Court’s answer to that question was unambi-
guous:

“Witnesses testified that Congressional Districts 15
and 25 would span colonias in Hidalgo County and
suburban areas in Central Texas, but the witnesses
testified, and the regression data show, that both dis-
tricts are effective Latino opportunity districts, with
the Hispanic-preferred candidate winning every pri-
mary and general election examined in District 25.”
Id., at 503.

The District Court emphasized this point again later on:
“The newly-configured Districts 15, 25, 27, and 28



Cite as: 548 U. S. (2006) 9

Opinion of ROBERTS, C. J.

cover more territory and travel farther north than did
the corresponding districts in Plan 1151C. The dis-
tricts combine more voters from the central part of the
State with voters from the border cities than was the
case in Plan 1151C. The population data, regression
analyses, and the testimony of both expert witnesses
and witnesses knowledgeable about how politics actu-
ally works in the area lead to the finding that in Con-
gressional Districts 25 and 28, Latino voters will
likely control every primary and general election out-
come.” Id., at 503-504.

I find it inexplicable how the majority can read these
passages and state that the District Court reached its find-
ing on the effectiveness of District 25 “without accounting
for the detrimental consequences of its compactness prob-
lems” Ante, at 35. The majority does “not question” the
District Court’s parsing of the statistical evidence to reach
the finding that District 25 was an effective Latino opportu-
nity district. Ante, at 28. But the majority nonetheless
rejects that finding, based on its own theory that “[t]he
practical consequence of drawing a district to cover two
distant, disparate communities is that one or both groups
will be unable to achieve their political goals,” ante, at 27,
and because the finding rests on the “prohibited assump-
tion” that voters of the same race will “think alike, share
the same political interests, and will prefer the same candi-
dates at the polls,” ibid. (citations and internal quotation
marks omitted). It is important to be perfectly clear about
the following, out of fairness to the District Court if for no
other reason: No one has made any “assumptions” about
how voters in District 25 will vote based on their ethnic
background. Not the District Court; not this dissent.
There was a trial. At trials, assumptions and assertions
give way to facts. In voting rights cases, that is typically
done through regression analyses of past voting records.
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Here, those analyses showed that the Latino candidate of
choice prevailed in every primary and general election
examined for District 25. See Session, 298 F. Supp. 2d, at
499-500. Indeed, a plaintiffs’ expert conceded that Latino
voters in District 25 “have an effective opportunity to
control outcomes in both primary and general elections.”
Id., at 500. The District Court, far from “assumfing]” that
Latino voters in District 25 would “prefer the same candi-
date at the polls,” concluded that they were likely to do so
based on statistical evidence of historic voting patterns.

Contrary to the erroneous statements in the majority
opinion, the District Court judges did not simply “aggre-
gat[e]” minority voters to measure effectiveness. Ante, at
26. They did nof simply rely on the “mathematical possibil-
ity” of minority voters voting for the same preferred candi-
date, ante, at 28, and it is a disservice to them to state oth-
erwise. It is the majority that is indulging in unwarranted
“asgsumption[s]” about voting, contrary to the facts found at
trial based on carefully considered evidence.

What is blushingly ironic is that the district preferred by
the majority—former District 23—suffers from the same
“flaw” the majority ascribes to District 25, except to a
greater degree. While the majority decries District 25 be-
cause the Latino communities there are separated by
“enormous geographical distance,” ante, at 29, and are
“hundreds of miles apart,” ante, at 35, Latino communities
joined to form the voting majority in old District 23 are
nearly twice as far apart. Old District 23 runs “from El
Paso, over 500 miles, into San Antonio and down into
Laredo. It covers a much longer distance than ... the 300
miles from Travis to McAllen [in District 25].” App. 292
(testimony of T. Giberson); see id., at 314 (report of T. Gib-
erson) (“[D]istrict 23 in any recent Congressional plan ex-
tends from the outskirts of E1 Paso down to Laredo, dipping
into San Antonio and spanning 540 miles”). So much for the
significance of “enormous geographical distance.” Or per-
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haps the majority is willing to “assume” that Latinos around
San Antonio have common interests with those on the Rio
Grande rather than those around Austin, even though San
Antonio and Austin are a good bit closer to each other (less
than 80 miles apart) than either is to the Rio Grande.*

The District Court considered expert evidence on pro-
jected election returns and concluded that District 25 would
likely perform impeccably for Latino voters, better indeed
than former District 23. See Session, 298 F. Supp. 2d, at
503-504, 488, 489, 496. The District Court also concluded
that the other districts in Plan 1374C would give Latino
voters a favorable opportunity to elect their preferred candi-
dates. See id., at 499 (observing the parties’ agreement that
Districts 16 and 20 in Plan 1374C “do clearly provide effec-

*The majority’s fig leaf after stressing the distances involved in Dis-
trict 25—while ignoring the greater cnes in former District 23—is to
note that “it is the enormous geographical distance separating the
Austin and Mexican-border communities, coupled with the disparate
needs and interests of these populations—not either factor alone—that
renders District 256 noncompact for §2 purposes.” Ante, at 28, 29. Of
course no single factor is determinative, because the ultimate question
is whether the district is an effective majority-minority opportunity
district. There was a trial on that; the District Court found that Dis-
trict 25 was, while former District 23 “did not perform as an effective
opportunity district.” Sessiorn v. Perry, 298 F. Supp. 2d 451, 496 (ED
Tex, 2004) (per curiam}). The majority notes that there was no chal-
lenge to or finding on the compactness of old District 23, ante, at 29—
certainly not compared to District 25~but presumably that was be-
cause, as the majority does not dispute, “[u]ntil today, no court has ever
suggested that lack of compactness under §2 might invalidate a district
that a State has chosen to create in the first instance.” Infra, at 15.
The majority asserts that Latino voters in old District 23 had found an
“efficacious political identity,” while doing so would be a challenge for
such voters in District 25, ante, at 29, but the latter group has a dis-
tinct advantage over the former in this regard: They actually vote to a
significantly greater extent. See App. 187 (report of R. Gaddie) (for
Governor and Senate races in 2002, estimated Latino turnout for
District 25 was 46% to 51%, compared to 41.3% and 44% for District
23).
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tive Latino citizen voting age population majorities”); id., at
504 (“Latino voters will likely control every primary and
general election outcome” in District 28, and “every primary
outcome and almost every general election outcome” in
Districts 15 and 27, under Plan 1374C). In light of these
findings, the District Court concluded that “compared to
Plan 1151C . .. Plaintiffs have not shown an impermissible
reduction in effective opportunities for Latino electoral
control or in opportunities for Latino participation in the
political process.” Ihid.

Viewed against this backdrop, the majority’s holding that
Plan 1374C violates §2 amounts to this: A State has denied
minority voters equal opportunity to “participate in the
political process and to elect representatives of their choice,”
42 U. 8. C. §1973(b), when the districts in the plan a State
has created have better prospects for the success of minority-
preferred candidates than an alternative plan, simply be-
cause one of the State’s districts combines different minority
communities, which, in any event, are likely to vote as a
controlling bloc. It baffles me how this could be vote dilu-
tion, let alone how the District Court’s contrary conclusion
could be clearly erroneous.

Il

The majority arrives at the wrong resolution because it
begins its analysis in the wrong place. The majority de-
clares that a Gingles violation is made out “[c]onsidering”
former District 23 “in isolation,” and chides the State for
suggesting that it can remedy this violation “by creating
new District 25 as an offsetting opportunity district.”
Ante, at 22. According to the majority, “§2 does not forbid
the creation of a noncompact majority-minority district,”
but “[tJhe noncompact district cannot ... remedy a viola-
tion elsewhere in the State.” Ante, at 24.

The issue, however, is not whether a §2 viclation in
District 23, viewed “in isolation,” can be remedied by the
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creation of a Latino opportunity district in District 25.
When the question is where a fixed number of majority-
minority districts should be located, the analysis should
never begin by asking whether a Gingles violation can be
made out in any one district “in isolation.” In these cir-
cumstances, it is always possible to look at one area of
minority population “in isolation” and see a “violation” of
§2 under Gingles. For example, if a State drew three
districts in a group, with 60% minority voting age popula-
tion in the first two, and 40% in the third, the 40% can
readily claim that their opportunities are being thwarted
because they were not grouped with an additional 20% of
minority voters from one of the other districts. But the
remaining minority voters in the other districts would
have precisely the same claim if minority voters were
shifted from their districts to join the 40%. See De
Grandy, 512 U. 8., at 1015-1016 (“{S]ome dividing by dis-
trict lines and combining within them is virtually inevitable
and befalls any population group of substantial size”). That
is why the Court has explained that no individual minority
voter has a right to be included in a majority-minority dis-
trict. See Shaw v. Hunt, 517 U. S. 899, 917, and n. 9 (1996)
(Shaw II); id., at 947 (STEVENS, J., dissenting). Any other
approach would leave the State caught between incompati-
ble claims by different groups of minority voters. See Ses-
sion, supra, at 499 (“[T]here is neither sufficiently dense and
compact population in general nor Hispanic population in
particular to support” retaining former District 23 and
adding District 25).

The correct inquiry under §2 is not whether a Gingles
violation can be made out with respect to one district “in
isolation,” but instead whether line-drawing in the chal-
lenged area as a whole dilutes minority voting strength. A
proper focus on the district lines in the area as a whole also
demonstrates why the majority’s reliance on Bush v. Vera,
517 U. S. 952 (1996), and Shaw I1 is misplaced.
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In those cases, we rejected on the basis of lack of com-
pactness districts that a State defended against equal pro-
tection strict scrutiny on the grounds that they were neces-
sary to avoid a §2 violation. See Vera, supra, at 977-981
(plurality opinion); Shaw II, supra, at 911, 916-918. But
those cases never suggested that a plaintiff proceeding
under §2 could rely on lack of compactness to prove liability.
And the districts in those cases were nothing like District 25
here. To begin with, they incorporated muitiple, small,
farflung pockets of minority population, and did so by ignor-
ing the boundaries of political subdivisions. Verq, supra, at
987-989 (Appendices A-C to plurality opinion) (depicting
districts); Shaw II, supra, at 902-903 (describing districts).
Here the District Court found that the long and narrow but
more normal shape of District 25 was shared by other dis-
tricts both in the state plan and the predecessor plan—not
to mention the plaintiffs’ own proposed plan—and resulted
from the demography and geography of south and west
Texas. See Session, 298 F. Supp. 2d, at 487-488, 491, and
n. 125. And none of the minority voters in the Vera and
Shaw II districts could have formed part of a Gingles-
compliant district, see Vera, supra, at 979 (plurality opinion)
(remarking of one of the districts at issue that it “reaches
out to grab small and apparently isolated minority commu-
nities which, based on the evidence presented, could not
possibly form part of a compact majority-minority district”);
Shaw II, 517 U. S, at 916-917 (describing the challenged
district as “in no way coincident with the compact Gingles
district”); while here no one disputes that at least the Latino
voters in the border area of District 25—the larger concen-
tration—must be part of a majority-Latino district if six are
to be placed in south and west Texas.

This is not, therefore, a case of the State drawing a ma-
jority-minority district “anywhere,” once a §2 violation has
been established elsewhere in the State. Id., at 917. The
guestion is instead whether the State has some latitude in
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deciding where to place the maximum possible number of
majority-minority districts, when one of those districts
contains a substantial proportion of minority voters who
must be in a majority-minority district if the maximum
number is to be created at all.

Until today, no court has ever suggested that lack of
compactness under §2 might invalidate a district that a
State has chosen to create in the first instance. The “geo-
graphica[l] compact[ness]” of a minority population has
previously been only an element of the plaintiff's case. See
Giingles, 478 U. 8., at 49-50. That is to say, the §2 plain-
tiff bears the burden of demonstrating that “the minority
group . . . is sufficiently large and geographically compact
to constitute a majority in a single-member district.” Id.,
at 50. Thus compactness, when it has been invoked by
lower courts to defeat §2 claims, has been applied to a
remedial district a plaintiff proposes. See, e.g., Sensley v.
Albritton, 385 F. 3d 591, 596-597 (CA5 2004); Mallory v.
Ohio, 173 F.3d 377, 382-383 (CA6 1999); Stabler v.
County of Thurston, 129 F.3d 1015, 1025 (CA8 1997).
Indeed, the most we have had to say about the compactness
aspect of the Gingles inquiry is to profess doubt whether it
was met when the district a §2 plaintiff proposed was “oddly
shaped.” Growe v. Emison, 507 U. 8., at 38, 41. And even
then, we rejected §2 liability not because of the odd shape,
but because no evidence of majority bloc voting had been
submitted. Id., at 41-42.

Far from imposing a freestanding compactness obligation
on the States, we have repeatedly emphasized that “States
retain broad discretion in drawing districts to comply with
the mandate of §2,” Shaw II, supra, at 917, n. 9, and that §2
itself imposes “no per se prohibitions against particular
types of districts,” Voinovich v. Quilter, 507 U. S, at 155.
We have said that the States retain “flexibility” in comply-
ing with voting rights obligations that “federal courts enfore-
ing §2 lack.” Vera, supra, at 978. The majority’s intrusion
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into line-drawing, under the authority of §2, when the lines
already achieve the maximum possible number of majority-
minority opportunity districts, suggests that all this is just
s0 much hollow rhetoric.

The majority finds fault in a “one-way rule whereby
plaintiffs must show compactness but States need not,”
ante, at 25, without bothering to explain how its contrary
rule of equivalence between plaintiffs litigating and the
elected representatives of the people legislating comports
with our repeated assurances concerning the discretion
and flexibility left to the States. Section 2 is, after all,
part of the Voting Rights Act, not the Compactness Rights
Act. The word “compactness” appears nowhere in §2, nor
even in the agreed-upon legislative history. See Gingles,
supra, at 36-37. To bestow on compactness such prece-
dence in the §2 inquiry is the antithesis of the totality test
that the statute contemplates. De Grandy, 512 U. S., at
1011 (“[T]he ultimate conclusions about equality or ine-
quality of opportunity were intended by Congress to be
judgments resting on comprehensive, not limited, canvass-
ing of relevant facts”). Suggesting that determinative
weight should have been given this one factor contravenes
our understanding of how §2 analysis proceeds, see
Gingles, 478 U.S., at 45 (quoting statement from the
legislative history of §2 that “‘there is no requirement that
any particular number of factors be proved, or that a
majority of them point one way or the other’”), particu-
larly when the proper standard of review for the District
Court’s ultimate judgment under §2 is clear error. See id.,
at 78-79.

A §2 plaintiff has no legally protected interest in com-
pactness, apart from how deviations from it dilute the
equal opportunity of minority voters “to elect representa-
tives of their choice.,” §1973(b). And the District Court
found that any effect on this opportunity caused by the
different “needs and interests” of the Latino voters within
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District 25 was at least offset by the fact that, despite
these differences, they were likely to prefer the same
candidates at the polls. This finding was based on the
evidence, not assumptions.

Whatever the competing merits of old District 23 and new
District 25 at the margins, judging between those two ma-
jority-minority districts is surely the responsibility of the
legislature, not the courts. See Georgia v. Ashcroft, 539
U. S. 461, 480 (2003). The majority’s squeamishness about
the supposed challenge facing a Latino-preferred candidate
in District 25—having to appeal to Latino voters near the
Rio Grande and those near Austin—is not unlike challenges
candidates face around the country all the time, as part of a
healthy political process. It is in particular not unlike the
challenge faced by a Latino-preferred candidate in the
district favored by the majority, former District 23, who
must appeal to Latino voters both in San Antonio and in El
Paso, 540 miles away. “[M]inority voters are not immune
from the obligation to pull, haul, and trade to find common
political ground, the virtue of which is not to be slighted in
applying a statute meant to hasten the waning of racism in
American politics.” De Grandy, 512 U. 5., at 1020. As the
Court has explained, “the ultimate right of §2 is equality of
opportunity, not a guarantee of electoral success for minor-
ity-preferred candidates of whatever race.” Id., at 1014,
n, 11. Holding that such opportunity is denied because a
State draws a district with 55% minority citizen voting-
age population, rather than keeping one with a similar
percentage (but lower turncut) that did not in any event
consistently elect minority-preferred candidates, gives an
unfamiliar meaning to the word “opportunity.”

III

Even if a plaintiff satisfies the Gingles factors, a finding
of vote dilution under §2 does not automatically follow. In
De Grandy, we identified another important aspect of the
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totality inquiry under §2: whether “minority voters form
effective voting majorities in a number of districts roughly
proportional to the minority voters’ respective shares in
the voting-age population.” 512 U. 8., at 1000. A finding of
proportionality under this standard can defeat §2 Lability
even if a clear Gingles violation has been made out. In De
Grandy itself, we found that “substantial proportionality”
defeated a claim that the district lines at issue “diluted the
votes cast by Hispanic voters,” 512 U. 8., at 1014-1015, even
assuming that the plaintiffs had shown “the possibility of
creating more than the existing number of reasonably com-
pact districts with a sufficiently large minority population to
elect candidates of its choice.” Id., at 1008-1009 (emphasis
added).

The District Court determined that south and west Texas
was the appropriate geographic frame of reference for ana-
lyzing proportionality: “If South and West Texas is the only
area in which Gingles is applied and can be met, as Plain-
tiffs argue, it is also the relevant area for measuring propor-
tionality.” Session, 298 F. Supp. 2d, at 494. As the court
explained, “{ljower courts that have analyzed ‘proportional-
ity’ in the De Grandy sense have been consistent in using
the same frame of reference for that factor and for the fac-
tors set forth in Gingles.” Id., at 493-494, and n. 131 (citing
cases).

In south and west Texas, Latinos constitute 58% of the
relevant population and control 85% (six out of seven) of
the congressional seats in that region. That includes
District 25, because the District Court found, without
clear error, that Latino voters in that district “will likely
control every primary and general election outcome.” Id.,
at 504. But even not counting that district as a Latino
opportunity district, because of the majority’s misplaced
compactness concerns, Latinos in south and west Texas
still control congressional seats in a markedly greater
proportion—71% {five out of seven)—than their share of
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the population there. In other words, in the only area in
which the Gingles factors can be satisfied, Latino voters
enjoy effective political power 46% above their numerical
strength, or, even disregarding District 25 as an opportu-
nity district, 24% above their numerical strength. See De
Grandy, 512 U. S., at 1017, n. 13. Surely these figures do
not suggest a denial of equal opportunity to participate in
the political process.

The majority’s only answer is to shift the focus to state-
wide proportionality. In De Grandy itself, the Court re-
jected an argument that proportionality should be analyzed
on a statewide basis as “flaw[ed],” because “the argument
would recast these cases as they come to us, in order to bar
consideration of proportionality except on statewide scope,
whereas up until now the dilution claims have been litigated
on a smaller geographical scale.” Id., at 1021-1022. The
same is true here: The plaintiffs’ §2 claims concern “the
impact of the legislative plan on Latino voting strength in
South and West Texas,” Session, supra, at 486 (emphasis
added), and that is the only area of the State in which they
can satisfy the Gingles factors. That is accordingly the
proper frame of reference in analyzing proportionality.

In any event, at a statewide level, 6 Latino opportunity
districts out of 32, or 19% of the seats, would certainly seem
to be “roughly proportional” to the Latino 22% share of the
population. See De Grandy, supra, at 1000. The District
Court accordingly determined that proportionality sug-
gested the lack of vote dilution, even considered on a state-
wide basis. Sesston, supra, at 494. The majority avoids that
suggestion by disregarding the District Court’s factual
finding that District 25 is an effective Latino opportunity
district. That is not only improper, for the reasons given,
but the majority’s rejection of District 25 as a Latino oppor-
tunity district is also flatly inconsistent with its statewide
approach to analyzing proportionality. Under the majority’s
view, the Latino voters in the northern end of District 25
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cannot “count” along with the Latino voters at the southern
end to form an effective majority, because they belong to
different communities. But Latino voters from everywhere
around the State of Texas—even those from areas where the
Gingles factors are not satisfied—can “count” for purposes of
caleulating the proportion against which effective Latino
electoral power should be measured. Heads the plaintiffs
win; tails the State loses.

* * *

The State has drawn a redistricting plan that provides six
of seven congressional districts with an effective majority of
Latino voting-age citizens in south and west Texas, and it is
not possible to provide more. The majority nonetheless
faults the state plan because of the particular mix of Latino
voters forming the majority in one of the six districts—a
combination of voters from around the Rio Grande and from
around Austin, as opposed to what the majority uncritically
views as the more monolithic majority assembled (from
more farflung communities) in old District 23. This despite
the express factual findings, from judges far more famihar
with Texas than we are, that the State's new district would
be a more effective Latino majority district than old District
23 ever was, and despite the fact that any plan would neces-
sarily leave some Latino voters outside a Latino-majority
district.

Whatever the majority believes it is fighting with its
holding, it is not vote dilution on the basis of race or ethnic-
ity. I do not believe it is our role to make judgments about
which mixes of minority voters should count for purposes of
forming a majority in an electoral district, in the face of
factual findings that the district is an effective majority-
minority district. It is a sordid business, this divvying us up
by race. When a State’s plan already provides the maxi-
mum possible number of majority-minority effective oppor-
tunity districts, and the minority enjoys effective political
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power in the area well in excess of its proportion of the
population, I would conclude that the courts have no further
role to play in rejiggering the district lines under §2.

I respectfully dissent from Part I1I of the Court’s opinion.



Cite as: 548 U. S. (2006) 1

Opinion of ScaLIA, J.

SUPREME COURT OF THE UNITED STATES

Nos. 06-204, 05-254, 06276 and 05439

LEAGUE OF UNITED LATIN AMERICAN CITIZENS,
ET AL., APPELLANTS
05-204 v.
RICK PERRY, GOVERNOR OF TEXAS, ET AL.

TRAVIS COUNTY, TEXAS, ET AL., APPELLANTS
05-254 v.
RICK PERRY, GOVERNOR OF TEXAS, ET AL.

EDDIE JACKSON, ET AL., APPELLANTS
05-276 v
RICK PERRY, GOVERNOR OF TEXAS, ET AL.

GI FORUM OF TEXAS, ET AL., APPELLANTS
05-439 v.
RICK PERRY, GOVERNOR OF TEXAS, ET AL.

ON APPEALS FROM THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF TEXAS

[June 28, 2006]

JUSTICE SCALIA, with whom JUSTICE THOMAS joins, and
with whom THE CHIEF JUSTICE and JUSTICE ALITO join as
to Part III, concurring in the judgment in part and dis-
senting in part.

I

As I have previously expressed, claims of unconstitu-
tional partisan gerrymandering do not present a justicia-
ble case or controversy. See Vieth v. Jubelirer, 541 U. S,
267, 271-306 (2004) (plurality opinion). JUSTICE KENNEDY's
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discussion of appellants’ political-gerrymandering claims
ably demonstrates that, yet again, no party or judge has put
forth a judicially discernable standard by which to evaluate
them. See ante, at 6-16. Unfortunately, the opinion then
concludes that the appellants have failed to state a claim as
to political gerrymandering, without ever articulating what
the elements of such a claim consist of That is not an
available disposition of this appeal. We must either con-
clude that the claim is nonjusticiable and dismiss it, or else
set forth a standard and measure appellant’s claim against
it. Vieth, supra, at 301. Instead, we again dispose of this
claim in a way that provides no guidance to lower-court
judges and perpetuates a cause of action with no discernible
content. We should simply dismiss appellants’ claims as
nonjusticiable.

II

I would dismiss appellants’ vote-dilution claims prem-
ised on §2 of the Voting Rights Act of 1965 for failure to
state a claim, for the reasons set forth in JUSTICE
THOMAS's opinion, which I joined, in Holder v. Hall, 512
U.S. 874, 891-946 (1994) (opinion concurring in judg-
ment}. As THE CHIEF JUSTICE makes clear, see ante, p.
___ (opinion concurring in part, concurring in judgment in
part, and dissenting in part), the Court’'s §2 jurisprudence
continues to drift ever further from the Act's purpose of
ensuring minority voters equal electoral opportunities.

I

Because I find no merit in either of the claims addressed
by the Court, I must consider appellants’ race-based equal
protection claims. The GI Forum appellants focus on the
removal of 100,000 residents, most of whom are Latino,
from District 23. They assert that this action constituted
intentional vote dilution in violation of the Equal Protec-
tion Clause. The Jackson appellants contend that the
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intentional creation of District 25 as a majority-minority
district was an impermissible racial gerrymander. The
District Court rejected the equal protection challenges to
both districts.

A

The GI Forum appellants contend that the Texas Legis-
lature removed a large number of Latino voters living in
Webb County from Distriet 23 with the purpose of dimin-
ishing Latino electoral power in that district. Congres-
sional redistricting is primarily a responsibility of state
legislatures, and legislative motives are often difficult to
discern. We presume, moreover, that legislatures fulfill
this responsibility in a constitutional manner. Although a
State will almost always be aware of racial demographics
when it redistricts, it does not follow from this awareness
that the State redistricted on the basis of race. See Miller
v. Johnson, 515 U. 8. 900, 915-916 (1995). Thus, courts
must “exercise extraordinary caution” in concluding that a
State has intentionally used race when redistricting. Id.,
at 916, Nevertheless, when considerations of race pre-
dominate, we do not hesitate to apply the strict scrutiny
that the Equal Protection Clause requires, See, e.g., Shaw
v. Hunt, 517 U. S. 899, 808 (1996) (Shaw II); Miller, supra,
at 920.

At the time the legislature redrew Texas’s congressional
districts, District 23 was represented by Congressman
Henry Bonilla, whose margin of victory and support
among Latinos had been steadily eroding. See Session v.
Perry, 298 F. Supp. 2d 451, 488489 (ED Tex. 2004) (per
curiam). In the 2002 election, he won with less than 52
percent of the vote, ante, at 17 (opinion of the Court), and
received only 8 percent of the Latino vote, Session, 298
F. Supp. 2d, at 488. The District Court found that the goal
of the map-drawers was to adjust the lines of that district
to protect the imperiled incumbent: “The record presents
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undisputed evidence that the Legislature desired to in-
crease the number of Republican votes cast in Congres-
sional District 23 to shore up Bonilla’s base and assist in
his reelection.” Ibid. To achieve this goal, the legislature
extended the district north to include counties in the
central part of the State with residents who voted Repub-
lican, adding 100,000 people to the district, Then, to
comply with the one-person, one-vote requirement, the
legislature took one-half of heavily Democratic Webb
County, in the southern part of the district, and included
it in the neighboring district. Id., at 488-489,

Appellants acknowledge that the State redrew District
23 at least in part to protect Bonilla. They argue, how-
ever, that they assert an intentional vote-dilution claim
that i1s analytically distinet from the racial-
gerrymandering claim of the sort at issue in Shaw v. Reno,
509 U. S. 630, 642-649 (1993) (Shaw I). A vote-dilution
claim focuses on the majority’s intent to harm a minority’s
voting power; a Shaw I claim focuses instead on the
State’s purposeful classification of individuals by their
race, regardless of whether they are helped or hurt. Id., at
651652 (distinguishing the vote-dilution claim in United
Jewish Organizations of Williamsburgh, Inc. v. Carey, 430
U.S. 144 (1977)). In contrast to a Shaw I claim, appel-
lants contend, in a vote-dilution claim the plaintiff need
not show that the racially discriminatory motivation
predominated, but only that the invidious purpose was a
motivating factor. Appellants contrast Easley v. Cromar-
tie, 532 U. S. 234, 241 (2001) (in a racial-gerrymandering
claim, “[r]Jace must not simply have been a motivation for
the drawing of a majority-minority district, but the pre-
dominant factor motivating the legislature’s districting
decision” {citation and internal quotation marks omitted)),
with Arlington Heights v. Metropolitan Housing Develop-
ment Corp., 429 U. 8. 252, 265-266 (1977), and Rogers v.
Lodge, 458 U. 5. 613, 617 (1982). Whatever the validity of
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this distinction, on the facts of these cases it 1s irrelevant.
The District Court’s conclusion that the legislature was
not racially motivated when it drew the plan as a whole,
Session, 298 F. Supp. 2d, at 473, and when 1t split Webb
County, id., at 509, dooms appellants’ intentional-vote-
dilution claim.

We review a district court’s factual finding of a legisla-
ture’s motivation for clear error. See FKasley, supra, at
242. We will not overturn that conclusion unless we are
“9eft with the definite and firm conviction that a mistake
has been committed.”” Anderson v. Bessemer City, 470
U.S. 564, 573 (1985) (quoting United States v. United
States Gypsum Co., 333 U. S. 364, 395 (1948)). I cannot
say that the District Court clearly erred when it found
that “[t]he legislative motivation for the division of Webb
County between Congressional District 23 and Congres-
sional District 28 in Plan 1374C was political.” Session,
298 F. Supp. 2d, at 509.

Appellants contend that the District Court had evidence
of the State’s intent to minimize Latino voting power.
They note, for instance, that the percentage of Latinos in
District 23’s citizen voting-age population decreased sig-
nificantly as a result of redistricting and that only 8 per-
cent of Latinos had voted for Bonilla in the last election.
They also point to testimony indicating that the legisla-
ture was conscious that protecting Bonilla would result in
the removal of Latinos from the district and was pleased
that, even after redistricting, he would represent a district
in which a slight majority of voting-age residents was
Latino. Of the individuals removed from District 23, 80
percent of those of voting age were Latinos, and 87 percent
voted for Democrats in 2002. Id., at 489. The District
Court concluded that these individuals were removed
because they voted for Democrats and against Bonilla, not
because they were Latino. Id., at 473, 508-510. This
finding is entirely in accord with our case law, which has
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recognized that “a jurisdiction may engage in constitu-
tional political gerrymandering, even if it so happens that
the most loyal Democrats happen to be black Democrats
and even if the State were conscious of that fact.” Hunt v.
Cromartie, 526 U. S. 541, 551 (1999). See also Bush v.
Vera, 517 1. 8. 952, 968 (1996) (plurality opinion) (“If
district lines merely correlate with race becaunse they are
drawn on the basis of political affiliation, which correlates
with race, there is no racial classification to justify”).!
Appellants argue that in evaluating the State’s stated
motivation, the District Court improperly conflated race
and political affiliation by failing to recognize that the
individuals moved were not Democrats, they just voted
against Bonilla. But the District Court found that the
State’s purpose was to protect Bonilla, and not just to
create a safe Republican district. The fact that the redis-
tricted residents voted against Bonilla (regardless of how
they voted in other races) is entirely consistent with the
legislature’s political and nonracial objective.

I cannot find, under the clear error standard, that the
District Court was required to reach a different conclu-
sion. See Hunt, supra, at 551. “Discriminatory purpose

. implies more than intent as volition or intent as
awareness of consequences. It implies that the decision-
maker ... selected or reaffirmed a particular course of
action at least in part ‘because of] not merely ‘in spite of,’
its adverse effects upon an identifiable group.” Personnel

!The District Court did not find that the legislature had two motiva-
tions in dividing Webb County, one invidious and the other political, and
that the political one predominated. Rather, it accepted the State’s
explanation that although the individuals moved were largely Latino,
they were moved because they voted for Democrats and against Bonilla.
For this reason, appellants’ argument that incumbent protection cannot
be a compelling state interest is off the mark. The District Court found
that incumbent protection, not race, lay behind the redistricting of
District 23. Strict scrutiny therefore does not apply, and the existence
vel non of a compelling state interest is irrelevant,
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Administrator of Mass. v. Feeney, 442 U. 5. 256, 279
{1979) (citation, some Internal quotation marks, and foot-
note omitted). The District Court cited ample evidence
supporting its finding that the State did not remove Lati-
nos from the district because they were Latinos: The new
District 23 is more compact than it was under the old
plan, see Session, 298 F. Supp. 2d, at 506, the division of
Webb County simply followed the interstate highway, id.,
at 509-510, and the district’s “lines did not make twists,
turns, or jumps that can be explained only as efforts to
include Hispanics or exclude Anglos, or vice-versa,” id., at
511. AMhough appellants put forth alternative redistrict-
ing scenarios that would have protected Bonilla, the Dis-
trict Court noted that these alternatives would not have
furthered the legislature’s goal of increasing the number of
Republicans elected statewide. Id., at 497. See Miller,
515 U. 8., at 915 (“Electoral districting is a most difficult
subject for legislatures, and so the States must have dis-
cretion to exercise the political judgment necessary to
balance competing interests”). Nor is the District Court’s
finding at all impugned by the fact that certain legislators
were pleased that Bonilla would continue to represent a
nominally Latino-majority district.

The ultimate inquiry, as in all cases under the Equal
Protection Clause, goes to the State’s purpose, not simply
to the effect of state action. See Washington v. Davis, 426
U. 8. 229, 238-241 (1976). Although it is true that the
effect of an action can support an inference of intent, see
id., at 242, there is ample evidence here to overcome any
such inference and to support the State’s political explana-
tion. The District Court did not commit clear error by
accepting it.

B

The District Court’s finding with respect to District 25 1s
another matter. There, too, the District Court applied the
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approach set forth in FEasley, in which the Court held that
race may be a motivation in redistricting as long as it is
not the predominant one. 532 U.S., at 241. See also
Bush, 517 U. 8., at 993 (O’Connor, J., concurring) (“[S]o
long as they do not subordinate traditional districting
criteria to the use of race for its own sake or as a proxy,
States may intentionally create majority-minority dis-
tricts, and may otherwise take race into consideration,
without coming under strict scrutiny”). In my view, how-
ever, when a legislature intentionally creates a majority-
minority district, race is necessarily its predominant
motivation and strict scrutiny is therefore triggered. See
id., at 999-1003 (THOMAS, J., joined by SCALIA, J., concur-
ring in judgment). As in Bush, id., at 1002, the State’s
concession here sufficiently establishes that the legisla-
ture classified individuals on the basis of their race when
it drew District 25: “[T]o avoid retrogression and achieve
compliance with §5 of the Voting Rights Act ... , the
Legislature chose to create a new Hispanic-opportunity
district—new CD 25—which would allow Hispanics to
actually elect its candidate of choice.” Brief for State
Appellees 106. The District Court similarly found that
“the Legislature clearly intended to create a majority
Latino citizen voting age population district in Congres-
sional District 25.” Session, supra, at 5311. Unquestiona-
bly, in my view, the drawing of District 25 triggers strict
scrutiny.

Texas must therefore show that its use of race was
narrowly tailored to further a compelling state interest.
See Shaw II, 517 U. S., at 908. Texas asserts that it cre-
ated District 25 to comply with its obligations under §5 of
the Voting Rights Act. Brief for State Appellees 105-106.
That provision forbids a covered jurisdiction to promulgate
any “standard, practice, or procedure” unless 1t “does not
have the purpose and will not have the effect of denying or
abridging the right to vote on account of race.” 42 U. S. C.
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§1973c. The purpose of §5 is to prevent “retrogression in
the position of racial minorities with respect to their effec-
tive exercise of the electoral franchise.” Beer v. United
States, 425 U. 5. 130, 141 (1976). Since its changes to
District 23 had reduced Latino voting power in that dis-
trict, Texas asserts that it needed to create District 25 as a
Latino-opportunity district in order to avoid §5 liability.

We have in the past left undecided whether compliance
with federal antidiscrimination laws can be a compelling
state interest. See Miller, supra, at 921; Shaw II, supra,
at 911. I would hold that compliance with §5 of the Voting
Rights Act can be such an interest. We long ago upheld
the constitutionality of §5 as a proper exercise of Con-
gress’s authority under §2 of the Fifteenth Amendment to
enforce that Amendment’s prohibition on the denial or
abridgment of the right to vote. See South Carolina v.
Katzenbach, 383 U. S. 301 (1966). If compliance with §5
were not a compelling state interest, then a State could be
placed in the impossible position of having to choose be-
tween compliance with §5 and compliance with the Equal
Protection Clause. Moreover, the compelling nature of the
State’s interest in §5 compliance is supported by our rec-
ognition 1n previcus cases that race may be used where
necessary to remedy identified past discrimination. See,
e.g., Shaw II, supra, at 909 (citing Richmond v. J. A.
Croson Co., 488 U. 5. 469, 498-506 (1989). Congress
enacted §5 for just that purpose, see Katzenbach, supra, at
309; Beer, supra, at 140-141, and that provision applies
only to jurisdictions with a history of official discrimina-
tion, see 42 U. S. C. §§1973b(b), 1973¢; Vera v. Richards,
861 F. Supp. 1304, 1317 (SD Tex. 1994) (recounting that,
because of its history of racial discrimination, Texas be-
came a jurisdiction covered by §5 in 1975). In the proper
case, therefore, a covered jurisdiction may have a compel-
ling interest in complying with §5.

To support its use of §5 compliance as a compelling
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interest with respect to a particular redistricting decision,
the State must demonstrate that such compliance was its
“‘actual purpose’” and that it had “‘a strong basis in evi-
dence’ for believing,” Shaw II, supra, at 908-909, n. 4
(citations omitted}, that the redistricting decision at issue
was “reasonably necessary under a constitutional reading
and application of' the Act, Miller, 515 U.S., at 921.2
Moreover, in order to tailor the use of race narrowly to its
purpose of complying with the Act, a State cannot use
racial considerations to achieve results beyond those that
are required to comply with the statute. See id., at 926
(rejecting the Department of Justice’s policy that maximi-
zation of minority districts was required by §5 and thus
that this policy could serve as a compelling state interest).
Section b forbids a State to take action that would worsen
minorities’ electoral opportunities; 1t does not require
action that would improve them.

In determining whether a redistricting decision was
reasonably necessary, a court must bear in mind that a
State is permitted great flexibility in deciding how to
comply with §5’s mandate. See Georgia v. Ashcroft, 539
U. 5. 461, 479483 (2003). For instance, we have recog-
nized that §5 does not constrain a State’s choice between
creating majority-minority districts or minority-influence
districts. Id., at 480-483. And we have emphasized that,
in determining whether a State has impaired a minority’s
“effective exercise of the electoral franchise,” a court
should look to the totality of the circumstances statewide.
These circumstances include the ability of a minority
group “to elect a candidate of its choice” or “to participate
in the political process,” the positions of legislative leader-
ship held by individuals representing minority districts,

No party here raises a constitutional challenge to §5 as applied
in these cases, and I assume its application is consistent with the
Constitution.
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and support for the new plan by the representatives previ-
ously elected from these districts. Id., at 479-485.

In light of these many factors bearing upon the question
whether the State had a strong evidentiary basis for be-
lieving that the creation of District 25 was reasonably
necessary to comply with §5, I would normally remand for
the District Court to undertake that “fact-intensive” in-
quiry. See id., at 484, 490. Appellants concede, however,
that the changes made to District 23 “necessitated creat-
ing an additional effective Latino district elsewhere, in an
attempt to avoid Voting Rights Act liability.” Brief for
Appellant Jackson et al. in No. 05-276, p. 44. This is, of
course, precisely the State’s position. Brief for State Ap-
peliees 105-106. Nor do appellants charge that in creat-
ing District 25 the State did more than what was required
by §5.8 In light of these concessions, I do not believe a
remand is necessary, and I would affirm the judgment of
the District Court.

3Appellants argue that in Bush v. Vera, 517 U. 5. 952 (1996), we did
not allow the purpose of incumbency protection in one district to justify
the use of race in a neighboring district. That is not so. What we held
in Bush was that the District Court had not clearly erred in concluding
that, although the State had political incumbent-protection purposes as
well, its use of race predominated. See id., at 969 (plurality opinion).
We then applied strict scrutiny, as I do here. But we said nothing more
about incumbency protection as part of that analysis. Rather, we
rejected the State’s argument that compliance with §5 was a compelling
interest because the State had gone beyond mere nonretrogression. Id.,
at 983; id., at, 1003 (THOMAS, J., joined by ScCALIA, J, concurring in
judgment).



Martinez, Ruben

From: Martin Enriguezmarquez <mac19876@aol.com>

Sent: Tuesday, November 02, 2021 12:37 AM

To: Jomsky, Mark; cityclerk; PublicComment-AutoResponse
Subject: District 5 registration and turn out November 2020

CAUTION: This email was delivered from the Internet. Do not click links or open attachments unless you know the content is
safe. Report phish using the Phish Alert Button. Learn more....

JMJ

2 November 2020, Tuesday

Dear All:

Since Ms. Rita Moreno had the instestinal fortitude to be the only dissenting vote to recommend the
10% deviation by Total Population (TP) to the city council, | thought it important to search for the

numbers.

Ms. Moreno asked a poignant question, a simple request: What is the Voting Age Population (VAP)
and the Citizen Voting Age Population (CVAP)?

Here's some of the numbers.

Total registration 4213

MACH 1115 or 26.5 %
Non MACH. 73.5%

District 5 is NOT a viable Mexican American Chicano Hispano (MACH) opportunity district. Nearly 3
of 4 registered voters is not MACH.

In November 2020 an astonishing 92% voted in the presidential election.

Seeing that only 1115 registration by the MACH community compared to non Section 2 protected
class of 2212 (52.5%). More than double the MACH registration, | cannot see how the current
configuration with modest changes to the district 5 can be considered viable. And therefore in
compliance with Section 2 of the Voting Rights Act of 1965.

CVAP has a correlation to register voters. So, at 1/4 of registration MACH is not any where to
approaching 50% plus one by CVAP. District 5 barely is a cross over district (Shaw type
recommended by Justice O'Conner in North Carolina).

So, thanks to Ms. Moreno's strength | provided the above information.



Please forward this message to Ms. Moreno for she did a great service by her persistence.

Sincerely,

M A C Enriquez Marquez

PS: Bee well!



Martinez, Ruben

R N
From: cityclerk
Sent: Wednesday, November 03, 2021 1:52 AM
To: Flores, Valerie; Iraheta, Alba; Jomsky, Mark; Martinez, Ruben; Novelo, Lilia; Reese,
Latasha; Robles, Sandra
Subject: FW: Thornburg v Gingles factors + H. Washington
Attachments: Thornburg v. Gingles.pdf

From Martin Enriquezmarquez -
Sent: Wednesday, November 3, 2021 1:51:52 AM (UTC -08:00) Pacific Time (US & Canada)

To: cityclerk <cutyc|erk@C|tyofpasadena net>; PublicComment-AutoResponse <publiccomment@cityofpasadena.net>;
Jomsky, Mark <mjomsky@cityofpasadena.net>

Subject: Thornburg v Gingles factors + H, Washington

CAUTION: This email was delivered from the Intemet. Do not click links or open attachments unless you know the content is
safe. Report phish using the Phish Atert Button. Learn more....

| have not yet begun to fight!

Chevalier John Paul Jones
Captain, USS Bonhomme Richard

3 November 2021, Wednesday

Here's Thornburg v Gingles 478 U.S. 30 (1986)

"To demonstrate (that minority voters are injured... the minority voter must be sufficiently
concentrated and political cohesive that a putative districting plan would result in districts in which
members of a racial minority would constitute a majority of the voters, whose clear electoral choices
are defeated...". p 14

The Gingles factors in narrative; this sums up the main point of the decision.

"(Harold) Washington (Mayor, Chicago) took a leadership role in amending federal voting rights
legislation from requiring 'proof of intent’ of discrimination to ‘proof of effect." The change was
significant in that it allowed Blacks and Latinos to gain fair representation.”

p 36, Chicano Politics and Society in the Late Twentieth Century, edited by David Montejano

Congress used it's plenary power to over rule the U. S Supreme Court’'s City of Mobile v Bolden by
passing the Voting Rights Act 1982.



This case brought forth the factors needed to establish a Section 2 claim. The 1991 City of Pasadena
guidelines called for variant percentages for different classes under the protection of the VRA 1982
based local circumstances.

Sincerely
1S/

M A C Enriquez Marquez
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Thornburg v. Gingles

478 11530 (1986) -
Decided Jun 30. 1986

No. 83-1968.
Argued December 4, 1985 Decided June 30, 1986

In 1982, the North Carolina General Assembly
enacted a legislative redistricting plan for the
State's Senate and House of Representatives.
Appellees, black citizens of North Carolina who
are registered to vote, brought suit in Federal
District Court, challenging one single-member
district and six multimember districts on the
ground, infer alia, that the redistricting plan
impaired  black ability
representatives of their choice in violation of § 2
of the Voting Rights Act of 1965. After appeliees
brought suit, but before trial, § 2 was amended,
largely in response to Mobile v. Bolden, 446 U.S.

citizens' to elect

53, to make clear that a violation of § 2 could be
proved by showing discriminatory effect alone,
rather than having to show a discriminatory
purpose, and to establish as the relevant legal
standard the Section 2(a), as
amended, prohibits a State or political subdivision
imposing any voting qualifications or

"resulis test.”

from
prerequisites to voting, or any standards, practices,
or procedures that result in the denial or
abridgment of the right of any citizen to vote on
account of race or color. Section 2(b), as amended,
provides that § 2(a) is violated where the "totality
of circumstances" reveals that "the political
processes leading to nomination or election . . . are
not equally open to participation by members of a
[protected class] . . . in that its members have less
opportunity than other members of the electorate
to participate in the political process and to elect

representatives of their choice," and that the extent

106 S. Ct. 2752

to which members of a protected class have been
elected to office is one circumstance that may be
considered. The District Court applied the "totality
of circumstances" test set forth in § 2(b) and held
that the redistricting plan violated § 2(a) because it
resulted in the dilution of black citizens' votes in
all of the disputed districts. Appellants, the
Attorney General of North Carolina and others,
took a direct appeal to this Court with respect to
five of the multimember districts.

Held: The judgment is affirmed in part and
reversed in part.

590 F. Supp. 343, affirmed in part and reversed in
part.

JUSTICE BRENNAN delivered the
opinion of the Court with respect to Parts
I, I1, II-A, TII-B, IV-A, and V, concluding
that:
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1. Minority voters who contend that the
multimember form of districting violates §
2 must prove that the use of a
multimember electoral structure operates
to minimize or cancel out their ability to
elect their preferred candidates. While
many or all of the factors listed in the
Senate Report may be relevant to a claim
of vote dilution through submergence in
multimember districts, unless there is a
conjunction of the following
circumstances, the use of multimember
districts generally will not impede the
ability of minority voters to elect
representatives of their choice. Stated
succinctly, a bloc voting majority must
usually be able to defeat candidates
supported by a politically cohesive,
geographically insular minerity group. The
relevance of the existence of racial bloc
voting to a vote dilution claim is twofold:
to ascertain whether minority group
members constitute a politically cohesive
unit and to determine whether whites vote
sufficiently as a bloc usually to defeat the
minority's preferred candidate. Thus, the
question whether a given district
experiences legally significant racial bloc
voting requires discrete inquiries into
minority and white voting practices. A
showing that a significant number of
minority group members usually vote for
the same candidates is one way of proving
the political cohesiveness necessary to a
vote dilution claim, and consequently
establishes minority bloc voting within the
meaning of § 2. And, in general, a white
bloc vote that normally will defeat the
combined strength of minority support
plus white "crossover" votes rises to the
level of legally significant white bloc
voting. Because loss of political power
through vote dilution is distinet from the
mere inability to win a particular election,

a pattern of racial bloc voting that extends
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over a period of time is more probative of
district
significant polarization than are the results

a claim that a experiences
of a single election. In a district where
elections are shown wusually to be
polarized, the fact that racially polarized
voting is not present in one election or a
few elections does not necessarily negate
the conclusion that the district experiences
legally significant bloc voting.
Furthermore, the success of a minority
candidate in a particular election does not
necessarily prove that the district did not
polarized voting in that
election. Here, the District Court's

approach, which tested data derived from

experience

three election years in each district in
question, and which revealed that blacks
strongly supported black candidates, while,
to the black candidates' usual detriment,
whites rarely did, satisfactorily addresses
each facet of the proper standard for
legally significant racial bloc voting. Pp.
52-61.

2. The language of § 2 and its legislative
history plainly demonstrate that proof that
some minority candidates have been
elected does not foreclose a § 2 claim.
Thus, the District Court did not err, as a
matter of law, in refusing to treat the fact
that some black candidates have *i2
succeeded as dispositive of appellees' § 2
claims. Where multimember districting
generally works to dilute the minority
vote, it cannot be defended on the ground
that it sporadically and serendipitously
benefits minority voters. Pp. 74-76.
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3. The clearly-erroneous test of Federal
Rule of Civil Procedure 52(a) is the
appropriate standard for appellate review
of ultimate findings of vote dilution. As
both amended § 2 and its legislative
history make clear, in evaluating a
statutory claim of vote dilution through
districting, the trial court is to consider the
"totality of circumstances” and to
determine, based upon a practical
evaluation of the past and present realities,
whether the political process is equally
open to minority voters. In this case, the
District Court carefully considered the
totality of the circumstances and found that
in each district racially polarized voting;
the legacy of official discrimination in
voting matters, education, housing,
employment, and health services; and the
persistence of campaign appeals to racial
prejudice acted in concert with the
multimember districting scheme to impair
the ability of geographicaily insular and
politically cohesive groups of black voters
to participate equally in the political
process and to elect candidates of their
choice. Pp. 77-79.
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JUSTICE BRENNAN, joined by
JUSTICE MARSHALL, JUSTICE
BLACKMUN, and JUSTICE STEVENS,
concluded in Part ITI-C that for purposes of
§ 2, the legal concept of racially polarized
voting, as it relates to claims of vote
dilution — that is, when it is used to prove
that the minority group is politically
cohesive and that white voters will usually
be able to defeat the minority's preferred
candidates — refers only to the existence
of a correlation between the race of voters
and the selection of certain candidates.
Plaintiffs need not prove causation or
intent in order to prove a prima facie case
of racial bloc voting, and defendants may
not rebut that case with evidence of
causation or intent. Pp. 61-73.

JUSTICE BRENNAN, joined by
JUSTICE WHITE, concluded in Part IV-B,
that the District Court erred, as a matter of
law, in ignoring the significance of the
sustained success black voters have
experienced in House District 23. The
persistent proportional representation for
black residents in that district in the last six
elections is inconsistent with appeilees'
allegation that black voters' ability in that
district to elect representatives of their
choice is not equal to that enjoyed by the
white majority. P. 77.

JUSTICE O'CONNOR, joined by THE
CHIEF JUSTICE, JUSTICE POWELL,
and JUSTICE REHNQUIST, concluded
that:
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statistical evidence of

divergent racial voting patterns is admitted

1. Insofar as

solely to establish that the minority group
is politically cohesive and to assess its
prospects for electoral success, such a
showing cannot be rebutted by evidence
that the divergent voting <33 patterns may
be explained by causes other than race.
However, evidence of the reasons for
divergent voting patterns can in some
citcumstances be relevant to the overall
vote dilution inquiry, and there is no rule
against of all evidence concerning voting
preferences other than statistical evidence
of racial voting patterns. Pp. 100-101,

2. Consistent and sustained success by
candidates preferred by minority voters is
with  the
existence of a § 2 violation. The District

presumptively  inconsistent
Court erred in assessing the extent of black
electoral success in House District 39 and
Senate District 22, as well as in House
District 23. Except in House District 23,
despite these errors the District Court's
ultimate conclusion of vote dilution is not
clearly erroneous. But in House District 23
appellees failed to establish a violation of
§ 2. Pp. 101-105.

BRENNAN, I., announced the judgment of the
Court and delivered the opinion of the Court with
respect to Parts [, I, I1I-A, III-B, IV-A, and V, in
which WHITE, MARSHALL, BLACKMUN, and
STEVENS, JJ., joined, an opinion with respect to
Part [II-C, in which MARSHALL, BLACKMUN,
and STEVENS, JJ., joined, and an opinion with
respect to Part IV-B, in which WHITE, J., joined.
WHITE, I., filed a concurring opinion, post, p. 82.
O’CONNOR, I, filed an opinion concurring in the
judgment, in which BURGER, C. J, and
POWELL and REHNQUIST, JJ., joined, post, p.
83. STEVENS, I, filed an opinion concurting in
part and dissenting in part, in which MARSHALL
and BLACKMUN, J1,, joined, post, p. 106.
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Lacy H. Thornburg, Attorney General of Nerth
Carolina, pro se, argued the cause for appellants.
With him on the briefs were Jerris Leonard,
Kathleen Heenan McGuan, James Wallace, Jr,
Deputy Attorney General for Legal Affairs, and
Tiare B. Smiley and Norma §. Harrell, Assistant
Attorneys General.

Solicitor General Fried argued the cause for the
United States as amicus curige urging reversal.
With him on the brief were Assistant Attorney
General Reynolds and Deputy Assistant Attorney
General Cooper.

Julivs LeVonne Chambers argued the cause for
appellees. With him on the briefs for appellees
Gingles et al. were Eric Schnapper, C. Lani
Guinier, and Leslie J Winner C. Allen Foster,
Kenneth J. Gumbiner, Robert N. #34 Hunter. Jr,
and Arthur J. Donaldson filed briefs for appellees
Eaglin et al -

— Page 34 Daniel J. Popeo and George C.
Smith filed a brief for the Washington
Legal Foundation as amicus curiae urging
reversal. Briefs of amici curige urging
affirmance were filed for the American
Civil Liberties Union Foundation, Inc., et
al. by Cynthia Hill, Maureen T. Thornton,
Laughlin McDonald, and Neil Bradiey; for
Common Cause by William T. Lake; for the

Rights

Under Law et al. by James Robertson,

Harold R. Tvler. Jr, Norman Redlich.

William L. Robinson, Frank R Parker,

Samuel Rabinave, and Richard T Foltin;

for James G. Martin, Governor of North

Lawyer's Committee for Civil

Carolina, by Victor 5. Friedman, tor Legal
Services of North Carolina by David H.
Harris, Jr, Susan M. Perry. Richard
Taylor, and Julian Pierce: for the
Republican National Committec by Roger
Allan Moore and Michae! 4. Hess; and for
Senator Dennis DeConcini et al. by Palter

J. Rockler.
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JUSTICE BRENNAN announced the judgment of
the Court and delivered the opinion of the Court
with respect to Parts I, II, TIT-A, ITI-B, IV-A, and
V, an opinion with respect to Part IIi-C, in which
JUSTICE MARSHALL, JUSTICE BLACKMUN,
and JUSTICE STEVENS join, and an opinion
with respect to Part TV-B, in which JUSTICE
WHITE joins.

This case requires that we construe for the first
time § 2 of the Voting Rights Act of 1965, as
amended June 29, 1982. 42 US.C. § 1973, The
specific question to be decided is whether the
three-judge District Court, convened in the
Eastern District of North Carolina pursuant to 28
U.S.C. § 2284(a)yand 42 U.S.C. § 1973¢, correctly
held that the use in a legislative redistricting plan
of multimember districts in five North Carolina
legislative districts vielated § 2 by impairing the
opportunity of black voters “to participate in the
political process and to elect representatives of
their choice." § 2(b), 96 Stat. 134.

I
BACKGROUND

In April 1982, the North Carolina General
Assembly enacted a legislative redistricting plan
for the State's
Representatives.  Appellees, black citizens of

Senate *33 and House of
North Carolina who are registered to vote,
challenged seven districts, one single—member‘
and six multimember® districts, alleging that the
redistricting scheme impaired black citizens'
ability to elect representatives of their choice in
violation of the Fourteenth and Fifteenth
Amendments to the United States Constitution and
of § 2 of the Voting Rights Act.’?

1 Appellees challenged Senate District No. 2,
which
Northampton, Hertford, Gates, Bertie, and

consisted of the whole of

Counties, and
Martin,  Halifax, and

Chowan parts  of
Washington,

Edgecombe Counties,
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challenged the
Senate No. 22
{Mecklenburg and Cabarrus Counties —
House No. 36

2 Appellees following

multimember  districts:

four members),
{Mecklenburg County — eight members),
House No. 39 (part of Forsyth County —
five members), House No. 23 (Durham
County — three members), House No. 21
(Wake County — six members), and House
No. 8 (Wilson, Nash, and Edgecombe

Counties — four members).

3 Appellants  initiated this action in
September 1981, challenging the North
Carolina General Assembly's July 1981
redistricting. The history of this action is
recounted in greater detail in the District
Court's opinion in this case, Gingles v,
Edmisten, 590 F. Supp. 345, 350-338
(EDNC 1984). [t suffices here to note that
the General Assembly revised the 1981
plan in April 1982 and that the plan at issue

in this case is the 1982 plan.

After appellees brought suit, but before trial,
Congress amended § 2. The amendment was
largely a response to this Court's plurality opinion
in Mobile v. Bolden, 446 U.S. 55 (1980), which
had declared that, in order to establish a violation
either of § 2 or of the Fourteenth or Fifteenth
Amendments, minority voters must prove that a
contested electoral mechanism was intentionally
adopted or maintained by state officials for a
discriminatory purpose. Congress substantially
revised § 2 to make clear that a violation could be
proved by showing discriminatory effect alone and
to establish as the relevant legal standard the
"results test," applied by this Court in White v.
Regester, 412 U.S. 755 (1973), and by other
federal courts before Bolden, supra. S. Rep. No.
97-417, p. 28 (1982) (hereinafter S. Rep.). *36

Section 2, as amended, 96 Stat. 134, reads as
follows:
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“{a) No voting qualification or prerequisite
to voting or standard, practice, or
procedure shall be imposed or applied by
any State or political subdivision in a
manner which results in a denial or
abridgement of the right of any citizen of
the United States to vote on account of
race or color, or in contravention of the
guarantees set forth in section 4(f)(2), as
provided in subsection (b).

"(b) A violation of subsection (a) is
established if, based on the totality of
circumstances, it is shown that the political
processes leading to nomination or
election in the State or political
subdivision are not equally open to
participation by members of a class of
citizens protected by subsection (a) in that
its members have less opportunity than
other members of the electorate fto
participate in the political process and to
elect representatives of their choice. The
extent to which members of a protected
class have been elected to office in the
State or political subdivision is one
circumstance which may be considered:
Provided, That nothing in this section
establishes a right to have members of a
protected class elected in numbers equal to
their proportion in the population.”
Codified at 42 U.S.C. § 1973,

The Senate Judiciary Committee majority Report
accompanying the bill that amended § 2 elaborates
on the circumstances that might be probative of a
§ 2 violation, noting the following "typical

factors":*

4 These factors were derived from the
analytical framework of White v. Regester,
412 US. 735 (1973), as refined and
developed by the lower courts, in particular
by the Fifth Circuit in Zimmer v.
McKeithen, 485 F2d 1297 (1973) (en
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banc), affd sub rnom East Carroll Parish
School Board v. Marshall, 424 US 636
(1976) (per curiam). S. Rep., at 28, n. 113,

"1. the extent of any history of official
discrimination in the state or political
subdivision that touched the right of *37
the members of the minority group to
register, to vote, or otherwise to participate
in the democratic process;

“2. the extent to which voting in the
elections of the state or political
subdivision is racially polarized,

"3, the extent to which the state or pelitical
subdivision has used unusually large
election districts, majority  vote
requirements, anti-single shot provisions,
ot other voting practices or procedures that
may enhance the opportunity for
discrimination against the minotity group;

"4, if there is a candidate slating process,
whether the members of the minority
group have been denied access to that

process;

"5, the extent to which members of the
minority group in the state or political
subdivision bear the effects of
discrimination in such areas as education,
employment and health, which hinder their
ability to participate effectively in the

political process;

"6. whether political campaigns have been
characterized by overt or subtle racial
appeals;

"7. the extent to which members of the
minority group have been elected to public
office in the jurisdiction.

"Additional factors that in some cases have
had probative value as part of plaintiffs'
evidence to establish a violation are:
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"whether there is a significant lack of
responsiveness on the part of elected
officials to the particularized needs of the
members of the minority group.

"whether the policy underlying the state or
political subdivision's use of such voting
qualification, prerequisite to voting, or
standard, practice or procedure is tenuous.”
S. Rep., at 28-29.

The District Court applied the "totality of the
circumstances” test set forth in § 2(b) to appellees’
statutory claim, and, relying principally on the
factors outlined in the Senate 35 Report, held that
the redistricting scheme violated § 2 because it
resulted in the dilution of black citizens' votes in
all seven disputed districts. In light of this
conclusion, the court did not reach appellees'
constitutional claims. Gingles v. Edmisten, 390 F.
Supp. 345 (EDNC 1984).

Preliminarily, the court found that black citizens
constituted a distinct population and registered-
voter minority in each challenged district. The
court noted that at the time the multimember
districts were created, there were concentrations of
black citizens within the boundaries of each that
were sufficiently large and contiguous to
constitute effective voting majorities in single-
member  districts

boundaries of the multimember districts. With

lying wholly within the

respect to the challenged single-member district,
Senate District No. 2, the court also found that
there existed a concentration of black citizens
within its boundaries and within those of adjoining
Senate District No. 6 that was sufficient in
numbers and in contiguity to constitute an
effective voting majority in a single-member
district. The District Court then proceeded to find
that the following circumstances combined with
the multimember districting scheme to result in
the dilution of black citizens' votes.

First, the court found that North Carolina had
officially discriminated against its black citizens
with respect to their exercise of the voting
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franchise from approximately 1900 to 1970 by
employing at different times a poll tax, a literacy
test, a prohibition against bullet (single-shot)
voting,” *39 and designated seat plans® for
multimember districts. The court observed that
even after the removal of direct barriers to black
voter registration, such as the poll tax and literacy
test, black voter registration remained relatively
depressed; in 1982 only 52.7% of age-qualified
blacks statewide were registered to vote, whereas
66.7% of whites were registered. The District
Court found these statewide depressed levels of
black voter registration to be present in all of the
disputed districts and to be traceable, at least in
part, to the historical pattern of statewide official
discrimination.

5 Bullet (single-shot) voting has been
described as follows: "'Consider [a] town
of 600 whites and 400 blacks with an at-
large election to choose four council
members. Each voter is able to cast four
votes. Suppose there are eight white
candidates, with the votes of the whites
split among them approximately equally,
and one black candidate, with all the blacks
vating for him and no one else. The result
is that each white candidate receives about
300 votes and the black candidate receives
400 votes. The black has prebably won a
seat. This technigue is called single-shot
voting. Single-shot voting enables a
minority group to win some at-large seats
if it concentrates its vote behind a limited
number of candidates and if the vote of the
majotity is divided among a number of
candidates." City of Rome v. United States,
446 US. 136, 184, n. 19 (1980), quoting
United States Commussion on Civil Rights,
The Voting Rights Act: Ten Years After,

pp. 206-207 (1975).

® Designated (or numbered) seat schemes

require a <¢andidate for election in
multimember districts to run for specific
seats, and can, under certain circumstances,
frustrate bullet voting. See, e. g, City of

Ronie, supra, at 185, n. 21.
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Second, the court found that historic
discrimination in education, housing, employment,
had resulted

socioeconomic status for North Carolina blacks as

and health services in a lower
a group than for whites. The court concluded that
this lower status both gives rise to special group
interests and hinders blacks' ability to participate
effectively in the political process and to elect

representatives of their choice.

Third, the other
procedures that may operate to
opportunity of black voters to elect candidates of
their choice. It noted that North Carolina has a

majority vote requirement for primary elections

voting
lessen the

court considered

and, while acknowledging that no black candidate
for election to the State General Assembly had
failed to win solely because of this requirement,
the court concluded that it nonetheless presents a
continuing  practical  impediment to  the
opportunity of black voting minorities to elect
candidates of their choice. The court also
remarked on the fact that North Carolina does not
have a subdistrict residency requirement for
members of the General Assembly elected from
multimember *10 districts, a requirement which
the court found could offset to some extent the
disadvantages minority voters often experience in

multimember districts.

Fourth, the court found that white candidates in
North Carolina have encouraged voting along
color lines by appealing to racial prejudice. It
noted that the record is replete with specific
examples of racial appeals, ranging in style from
overt and blatant to subtle and furtive, and in date
from the 1890's to the 1984 campaign for a seat in
the United States Senate. The court determined
that the use of racial appeals in political
campaigns in North Carolina persists to the
present day and that its current effect is to lessen
to some degree the opportunity of black citizens to
participate effectively in the political processes
and to elect candidates of their choice.
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Fifth, the court examined the extent to which
blacks have been clected to office in North
Carolina, both statewide and in the challenged
districts. It found, among other things, that prior to
World War II, only one black had been elected to
public office in this century. While recognizing
that "it has now become possible for black citizens
to be elected to office at all levels of state
government in North Carolina," 590 F. Supp., at
367, the court found that, in comparison to white
candidates running for the same office, black
candidates are at a disadvantage in terms of
relative probability of success. It also found that
the overall rate of black electoral success has been
minimal in relation to the percentage of blacks in
the total state population. For example, the court
noted, from 1971 to 1982 there were at any given
time only two-to-four blacks in the 120-member
House of Representatives — that is, only 1.6% to
3.3% of House members were black. From 1975
to 1983 there were at any one time only one or
two blacks in the 50-member State Senate — that
is, only 2% to 4% of State Senators were black.
By contrast, at the time of the District Court's
opinion, blacks constituted about 22.4% of the
total state population. 41

With respect to the success in this century of black
candidates in the contested districts, see also
Appendix B to opinion, post, p. 82, the court
found that only one black had been elected to
House District 36 — after this lawsuit began.
Similarly, only one black had served in the Senate
from District 22, from 1975-1980. Before the
1982 election, a black was elected only twice to
the House from District 39 (part of Forsyth
County); in the 1982 contest two blacks were
elected. Since 1973 a black citizen had been
elected each 2-year term to the House from
District 23 (Durham County), but no black had
been elected to the Senate from Durham County.
In House District 21 (Wake County), a black had
been elected twice to the House, and another black
served two terms in the State Senate. No black had
ever been elected to the House or Senate from the
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area covered by House District No. 8, and no
black person had ever been elected to the Senate
from the area covered by Senate District No. 2.

The court did acknowledge the improved success
of black candidates in the 1982 elections, in which
11 blacks were elected to the State House of
Representatives, including 5 blacks from the
multimember districts at issue here. However, the
court pointed out that the 1982 election was
conducted after the commencement of this
litigation. The court found the circumstances of
the 1982 election sufficiently aberrational and the
success by black candidates too minimal and too
recent in relation to the long history of complete
denial of elective opportunities to support the
conclusion that black voters' opportunities to elect
representatives of their choice were not impaired.

Finally, the court considered the extent to which
voting in the challenged districts was racially
polarized. Based on statistical evidence presented
by expert witnesses, supplemented to some degree
by the testimony of lay witnesses, the court found
that all of the challenged districts exhibit severe
and persistent racially polarized voting, +12

Based on these findings, the court declared the
contested portions of the 1982 redistricting plan
violative of § 2 and enjoined appellants from
conducting elections pursuant to those portions of
the plan. Appellants, the Attorney General of
North Carolina and others, took a direct appeal to
this Court, pursuant to 28 U.S.C. § 1253, with
respect to five of the multimember districts —
House Districts 21, 23, 36, and 39, and Senate
District 22. Appellants argue, first, that the District
Court utilized a legally incorrect standard in
determining whether the contested districts exhibit
racial bloc voting to an extent that is cognizable
under § 2. Second, they contend that the court
used an incorrect definition of racially polarized
voting and thus erroneously relied on statistical
evidence that was not probative of polarized
voting. Third, they maintain that the court
assigned the wrong weight to evidence of some
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black candidates' electoral success. Finally, they
argue that the trial court erred in concluding that
these multimember districts result in black citizens
having less opportunity than their white
counterparts to participate in the political process
and to elect representatives of their choice. We
noted probable jurisdiction, 471 U.S. 1064 {1985),
and now affirm with respect to all of the districts
except House District 23. With regard to District
23, the judgment of the District Court is reversed.

II

SECTION 2 AND VOTE DILUTION
THROUGH USE OF MULTIMEMBER
DISTRICTS

An understanding both of § 2 and of the way in
which multimember districts can operate to impair
blacks' ability to elect representatives of their
choice is prerequisite to an evaluation of
appellants' contentions. First, then, we review
amended § 2 and its legislative history in some
detail. Second, we explain the theoretical basis for
appellees’ claim of vote dilution. =43

A
SECTION 2 AND ITS LEGISLATIVE HISTORY

Subsection 2(a) prohibits all States and political
subdivisions from imposing amy voting
qualifications or prerequisites to voting, or any
standards, practices, or procedures which result in
the denial or abridgment of the right to vote of any
citizen who is a member of a protected class of
racial and language minorities. Subsection 2(b)
establishes that § 2 has been violated where the
"totality of circumstances" reveal that "the
political processes leading to nomination or
election . . . are not equally open to participation
by members of a [protected class] . . . in that its
members have less opportunity than other
members of the electorate to participate in the
political process and to elect representatives of
their choice." While explaining that "[tJhe extent
to which members of a protected class have been
elected to office in the State or political



Thornburg v. Gingles 478 U.S. 30 (1986)

Garcia v. United States, 465 US 70, 76,
and n. 3 (1984); Zuber v. Allen, 396 US.

subdivision is one circumstance which may be
considered” in evaluating an alleged violation, §
2(b) cautions that "nothing in [§ 2] establishes a 168, 186 (1969).
right to have members of a protected class elected

oo

The Senate Report states that amended § 2
in numbers equal to their proportion in the was designed to restore the "results test” —
population." the legal standard that governed voting
discrimination cases prior to our decision
in Mobile v. Bolden, 446 1).8. 35 (1980). S.

Rep., at 15-16. The Report notes that in

The Senate Report which accompanied the 1982
amendments elaborates on the nature of § 2
violations and on the proof required to establish

) i ) pre- Bolden cases such as White v,
these violations.” First and foremost, the Report

Regester, 412 US. 755 (1973), and
Zimmer v. McKeithen, 485 E2¢ 1297 (CAS
1973), plaintiffs could prevail by showing

dispositively rejects the position of the plurality in
44 Mobile v. Bolden, 446 U.S, 55 (1980), which =44
required proof that the contested electoral practice that, under the totality of the

or mechanism was adopted or maintained with the circumstances, a challenged election law or

intent to discriminate against minority voters.® procedure had the effect of denying a

See, e. g, 8. Rep, at 2, 15-16, 27. The intent test
was repudiated for three principal reasons — it is

pretected minerity an equal chance to
participate in the electoral process. Under

" . o . the "results test,” plaintiffs are not required
unnecessarily  divisive because it involves
to demonstrate that the challenged electoral

charges of racism on the part of individual _
law or structure was designed or

officials or entire communities,” it places an o o
maintained for a discriminatory purpose. S.

"inordinately difficult" burden of proof on Rep., at 16
plaintiffs, and it "asks the wrong question." /d,, at

. . i 9 : _—
36. The "right" question, as the Report emphasizes The Senate Committee found that "voting

repeatedly, is whether "as a result of the practices  and  procedures  that  have

challenged practice or structure plaintiffs do not discriminatory results perpetuate the effects
of past purposeful discrimination." d., at

have an equal opportunity to participate in the
d PP R4 P P 40 (footnote omitted). As the Senate

pelitical processes and to elect candidates of their

. . Report notes, the purpose of the Voting
choice ™’ Id., at 28, See also id, at 2, 27, 29, n.

Rights Act was "'not only to correct an
118, 36. active history of discrimination, the
denying to Negroes of the right to register

7 The United States urges this Court to give
little weight to the Senate Report, arguing and vote, but also to deal with the
accumulation of discrimination™ id., at 5
{quoting 111 Cong. Rec. 8295 (1965)

(remarks of Sen. Javits)).

that it represents a compromise among
conflicting "factions," and thus is somehow
less authoritative than most Committee
Reports. Brief for United States as Amicus
Curige 8, n. 12, 24, n. 49 We are not
persuaded that the legislative history of

In order to answer this question, a court must
assess the impact of the contested structure or

amended § 2 contains anything to lead us
to conclude that this Senate Report should
be accorded little weight. We have
repeatedly recogmized that the authoritative
source for legislative intent lies in the

Committee Reports on the bifl. See, e. g,

~. casetext

practice on minority electoral opportunities "on
the basis of objective factors." Id, at 27. The
Senate Report specifies factors which typically
may be relevant to a § 2 claim: the history of
voting-related discrimination in the State or
political subdivision; the extent to which voting in
the elections of the State or political =43
subdivision is racially polarized; the extent to
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which the State or political subdivision has used
voting practices or procedures that tend to enhance
the opportunity for discrimination against the
minority group, such as unusually large election
districts, majority vote requirements, and
prohibitions against bullet voting; the exclusion of
members of the minority group from candidate
slating processes; the extent to which minority
group members bear the effects of past
discrimination in areas such as education,
employment, and health, which hinder their ability
to participate effectively in the political process;
the use of overt or subtle racial appeals in political
campaigns; and the extent to which members of
the minority group have been elected to public
office in the jurisdiction. /d., at 28-29; see also
supra, at 36-37. The Report notes also that
evidence demonstrating that elected officials are
unresponsive to the particularized needs of the
members of the minority group and that the policy
underlying the State's or the political subdivision's
use of the contested practice or structure is
tenuous may have probative value. Jd, at 29, The
Report stresses, however, that this list of typical
factors is neither comprehensive nor exclusive.
While the enumerated factors will often be
pertinent to certain types of § 2 violations,
particularly to vote dilution claims,' other factors
may also be relevant and may be considered. /d,
at 29-30. Furthermore, the Senate Committee
observed that "there is no requirement that any
particular number of factors be proved, or that a
majority of them point one way or the other.” Iid,
at 29, Rather, the Committee determined that "the
question whether the political processes are
“equally open’ depends upon a searching practical
evaluation of the 'past and present reality,”" id,, at
30 (footnote omitted), and on a "functional” view

46 of the political process. Id, at 30, n. 120. =i

10 Section 2 prohibits all forms of voting
discrimination, not just vote dilution. S.
Rep., at 30.
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Although the Senate Report espouses a flexible,
fact-intensive test for § 2 violations, it limits the
circumstances under which § 2 violations may be
proved in three ways. First, electoral devices, such
as at-large elections, may not be considered per se
violative of § 2. Plaintiffs must demonstrate that,
under the totality of the circumstances, the devices
result in unequal access to the electoral process.
Id, at 16, Second, the conjunction of an allegedly
dilutive electoral mechanism and the lack of
proportional representation alone does not
establish a violation. Ibid. Third, the results test
does not assume the existence of racial bloc
voting; plaintiffs must prove it. Id, at 33.

B

VOTE DILUTION THROUGH THE USE
OF MULTIMEMBER DISTRICTS

Appellees contend that the legislative decision to
employ multimember, rather than single-member,
districts in the contested jurisdictions dilutes their
votes by submerging them in a white majority,"!
thus impairing their ability to elect representatives
of their choice.!* 47

11 Dilution of racial minority group voting
strength may be caused by the dispersal of
blacks into districts in  which they
constitute an ineffective minority of voters
or from the concentration of blacks into
districts where they constitute an excessive
majority. Engstrom Wildgen, Pruning
Thorns from the Thicket: An Empirical
Test of the Existence of Racial
Gerrymandering, 2 Legis. Stud. Q. 465,
465466 (1977) (hercinafter Engstrom
Wildgen). See also Derfner, Racial
Discrimination and the Right to Vote, 26
Vand. L. Rev. 523, 553 (1973) (hereinafter
Derfner); F., Parker, Racial Gerrymandering
and Legislative Reapportionment
(hereinafter Parker), in Minority Vot
Dilution 86-100 (Davidson ed., 1984}
(hereinafter Minority Vote Dilution}).
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12 The claim we address in this opinion is one
in which the plaintiffs alleged and
attiempted to prove that their ability to elect
the representatives of their choice was
impaired by the selection of a

multimember electoral structure. We have

no occasion to consider whether § 2

permits, and if it does, what standards

should pertain to, a claim brought by a

minority group, that is not sufficiently large

and compact to constitute a majority in a

single-member district, alleging that the

use of a multimember district impairs its
ability te influence elections. We note also
that we have no occasion to consider
whether  the standards we apply to
respondents’ claim that multimember
districts operate to dilute the vote of
geographically cohesive minority groups
that are large enough to constitute
majorities in single-member districts and
that are contained within the boundaries of
the challenged multimember districts, are
fully pertinent to other sorts of vote
dilution claims, such as a claim alleging
that the splitting of a large and
geographically cohesive minority between
two or tnore multimember or single-
member districts resulted in the dilution of

the minority vote.

The essence of a § 2 claim is that a certain
electoral law, practice, or structure interacts with
social and historical conditions to cause an
inequality in the opportunities enjoyed by black
and white wvoters to elect their preferred
representatives. This Court has long recognized
that multimember districts and at-large voting
schemes may ""operate to minimize or cancel out
the voting strength of racial [minorities in] the
voting population."'* Burns v. Richardson, 384
U.S. 73, =& 88 (1966) (quoting Forison v.
Dorsey, 379 US. 433, 439 (1965)). See also
Rogers v. Lodge, 458 U.S. 613, 617 (1982); White
v. Regester, 412 U.S,, at 765; Whitcomb v. Chavis,
403 U.S. 124, 143 (1971). The theoretical basis

for this type of impairment is that where minority
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and majority voters consistently prefer different
candidates, the majority, by virtue of its numerical
superiority, will regularly defeat the choices of
Grofman,

Alternatives, in Representation and Redistricting

minority  voters."! See, e g,
Issues 113-114. Multimember districts and at-large
election schemes, however, are not per se violative
of minority voters' rights. S. Rep., at 16. Cf.
Rogers v. Lodge, supra, at 617, Regester, supra, at
765; Whitcomb, supra, at 142. Minority voters
who contend that the multimember form of
districting violates § 2 must prove that the use of a
multimember electoral structure operates to
minitize or cancel out their ability to elect their

preferred candidates. See, e. g., S. Rep., at 16.

13 Commentators are in  widespread
agreement with this conclusion. See, e. g,
Berry Dye, The Discriminatory Effects of
At-Large Elections, 7 Fla. St. U. L. Rev. 85
(1979) (hereinafter Berry Dye); Blacksher
Menefee, From Reynolds v. Sims to City of
Mobile v. Bolden, 34 Hastings L. J. 1
(1982) (hereinafter Blacksher Menefeey,
Bonapfel, Minority Challenges to At-Large
Elections: The Dilution Problem, 10 Ga. L.
Rev. 333 (1976} (hereinafter Bonapfel),
Butler, Constitutional and  Statutory
Challenges to Election Structures. Dilution
and the Value of the Right to Vote, 42 La.
L. Rev. 851 (1982) (hereinafter Butler);
Carpeneti, Legislative  Apportionment:
Multimember  Districts and  Fair
Representation, 120 U, Pa. L. Rev. 666
(1972} (hereinafter Carpeneti); Davidson
Korbel, At-Large Elections and Minority
Group Representation, in Minority Vote
Dilution 65; Derfner, B. Grofman,
Alternatives to Single-Member Plurality
Districts: Legal and Empirical Issues
(hereinafter Grofman, Alternatives), in
Representation and Redistricting  Issues
107 (B. Grofman, R. Lijphart, H. McKay,
H. Scarrow eds., 1982} (hereinafter
Representation and Redistricting Issues).
Hartman, Racial Vote Dilution and
Separation of Powers, 50 Geo. Wash. L.

Rev. 689  (1982); Jewell, The

12
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Consequences of Single- and Multimember
Districting, in  Representation  and
Redistricting Issues 129 {1982) (hereinafter
Jewell);, Jones, The Impact of Local
Election Systems on Political
Representation, 11 Urb. Aff. Q. 345
(1976}, Kamig, Black Resources and City
Council Representation, 41 J. Pol. 134
(1979), Karnig, Black Representation on
City Councils, 12 Urb. Aff. Q. 223 (1976);

Parker 87-88.

Not only does "[v]oting along racial lines”
deprive minority voters of their preferred
representative in these circumstances, it
also "allows those elected to ignore
[minority] interests without fear of political
consequences,” Rogers v. Lodge, 458 US..
at 623, leaving the minority effectively
unrepresented. See, e. g, Grofman, Should
Representatives Be Typical of Their

Constituents?, in  Representation and

473 U.5. 30 (1986}

for multimember districts to operate to impair
minority voters' ability to elect representatives of
their choice for the following reasons. First, the
minority group must be able to demonstrate that it
is sufficiently large and geographically compact to
constitute a majority in a single-member district.'
If it is not, as would be the case in a substantially
integrated district, the multimember form of the
district cannot be responsible for minority voters'
inability to elect its candidates.!” Cf. Rogers, =51
458 U.S,, at 616. See also, Blacksher Menefee 51-
56, 58; Bonapfel 355; Carpeneti 696, Davidson 4;
Jewell 130. Second, the minority group must be
able to show that it is politically cohesive. If the
minority group is not politically cohesive, it
cannot be said that the selection of a multimember
electoral structure thwarts distinctive minority
group interests, Blacksher Menefee 51-55, 58-60,
and n. 344; Carpeneti 696-697; Davidson 4. Third,
the minority must be able to demonstrate that the

Redistricting Issues 97; Parker 108. white majority votes sufficiently as a bloc to

. . . it — in th i
While many or all of the factors listed in the enable i n e absence of special

. circumstances, such as the minority candidate
Senate Report may be relevant to a claim of vote

dilution through submergence in multimember running unopposed, sce, infra, .at 5,7’ and n. 26 —

usually to defeat the minority's preferred
candidate. See, e, g., Blacksher Menefee 51, 53,
56-57, 60. Cf. Rogers, supra, at 616-617,
Whitcomb, 403 U.S., at 158-159; McMillan v.
Escambia County, Fla,, 748 F.2d 1037, 1043 (CAS

1984). In establishing this last circumstance, the

districts, unless there is a conjunction of the
following circumstances, the use of multimember
districts generally will not impede the ability of
minority voters to elect representatives of their
19 choice.'” Stated succinctly, *40 a bloc voting

majority must usually be able to defeat candidates L. .
Jortty 4 minority group demonstrates that submergence in

a white multimember district impedes its ability to
elect its chosen representatives.

supported by a politically cohesive, geographically
insular minority group. Bonapfel 355; Blacksher
Menefee 34, Butler 903; Carpeneti 696-699;
Davidson, Minority Vote Dilution: An Overview
{hereinafter Davidson), in Minority Vote Dilution
4; Grofman, Alternatives 117. Cf. Bolden, 446
U.S,, at 105, n. 3 (MARSHALL, J., dissenting)
st ("It is obvious =3u that the greater the degree to

15 Under a "functional® view of the political
process mandated by § 2, S, Rep., at 30, n.
120, the most important Senate Report
factors bearing on § 2 challenges to
multimember districts are the "extent to

. R which minority group members have been
which the electoral minority is homogeneous and tyg P ] o
. . elected to public office in the jurisdiction”
insular and the preater the degree that bloc voting . o

and the "extent to which voting in the

occurs along majority-minority lin e greater ) L
g jority ty es, th g elections of the state or political

will be the extent to which the minority's voting subdivision is racially polarized" id, 28-

power is dituted by multimember districting™).
These circumstances are necessary preconditions

casetext

29. If present, the other factors, such as the

lingering effects of past discrimination, the

13
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use of appeals to racial bias in election
campaigns, and the use of electoral devices
which enhance the dilutive effects of
multimember districts when substantial
white bloc voting exists — for example
antibullet voting laws and majority vote
requirements, are supportive of, but nof
essenticd to, a minority voter's claim. In
recognizing that some Senate Report
factors are more important to multimember
district vote dilution claims than others, the
Court effectuates the intent of Congress. It
is obvious that unless minority group
members experience substantial difficulty
electing representatives of their choice,
they cannot prove that a challenged
electoral mechanism impairs their ability
"to elect.” § 2(b). And, where the comtested
electoral structure is a multimember
districtk, commentators and courts agree
that in the absence of significant white bloc
voting it cannot be said that the ability of
minority wvoters to elect their chosen
representatives is inferior to that of white
voters. See, ¢ g. McMillan v. Escambia
County, Fla., 748 F2d 1037, 1043 (CAS
1984}, United States v. Marengo County
Comm'n, 731 F2d 1546, 1366 (CALl),
appeal dism'd and cert. denied, 469 US.
976 (1984); Nevett v. Sides, 571 F.2d 209,
223 {(CAS3 1978), cert. denied, 446 U.S.
951 (1980); Johnson v. Halifax County,
594 F. Supp. 161, 170 (EDNC 1984);
Blacksher Menefee, Engstrom Wildgen
469; Parker 107. Consequently, it difficulty
in electing and white bloc voting are not
proved, minority voters have not
established that the multimember structure
interferes with their abitity to elect their
preferred candidates. Minority voters may
be able to prove that they stilt suffer social
and  e¢conomic  effects of  past
discrimination, that appeals to racial bias
are employed in election campaigns, and
that a majority vote is required to win a
seat, but they have not demonstrated a
substantial inability to elect caused by the

use of a multimember district. By

casetext
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recognizing the primacy of the history and
extent of minority ¢lectoral success and of
racial bloc voting, the Court simply
requires that § 2 plaintiffs prove their claim

before they may be awarded relief.

16 In this case appellees allege that within

each contested multimember district there
exists a minority group that is sufficiently
large and compact to constitute a single-
member district. In a different kind of case,
for example a gerrymander case, plaintiffs
might allege that the minority group that is
sufficiently large and compact to constitute
a single-member district has been split
between two or more multimember or
single-member districts, with the effect of
diluting the potential strength of the

minority vote.

17 The reason that a minority group making

such a challenge must show, as a threshold
matter, that it is sufficiently large and
geographically compact to constitute a
majority in & single-member district is this:
Unless minority voters  possess  the
potential to elect representatives in the
absence of the challenged structure or
practice, they cannot claim te have been
injured by that structure or practice. The
single-member district 15 generally the
appropriate standard against which to
measure minority group potential to elect
because it is the smallest political unit from
which representatives are elected. Thus, if
the minority group is spread evenly
throughout a multimember district, or if,
although geographically compact, the
minority group is so small in relation to the
surrounding white population that it coufd
not constitute a majority in a single-
member  district, these minority voters
cannot maintain that they would have been
able to elect representatives of their choice
in the absence of the multimember
electoral structure. As two commentators
have explained: "To demonstrate [that
minority voters are injured by at-large

¢lections], the minority voters must be
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