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July 8, 2020
TO: City Council Public Safety Committee

FROM: City Attorney/City Prosecutor's Department

SUBJECT: REVIEW OF RELEVANT LAWS
GOVERNING PASADENA POLICE DEPARTMENT REVIEW BOARDS

RECOMMENDATION:

This report is intended to provide information to the City Council Public Safety
Committee; no action is required.

BACKGROUND:

This provides a summary of the relevant laws governing review boards for the
Police Department established by Pasadena Municipal Code Section 2.295.050,
as well as options to address matters not presently covered by this section.

Given the Public Safety Committee’s discussion at its June 24 meeting, we have
also attempted to provide some options for the Council to implement changes in
the membership, composition, and/or jurisdiction of the review boards by way of
Municipal Code amendment, in lieu of seeking voter approval through a Charter
amendment.

1. Existing Structure of Review Boards to Advise the Chief of Police

Pasadena Municipal Code Section 2.285.050 (Attachment A), adopted on April 18,
1994, establishes three review boards to advise the Chief of Police.

A. Composition of Review Boards

The Municipal Code gives the Chief of Police the authority to appoint members to
the review boards. Each review board must consist of (a) up to five Pasadena
Police Department members, including a peer of the employee, as designated by
the Chief of Police; and (b) up to three individuals who reside in or are employed in
Pasadena, with the requirement that such individuals all be graduates of the
Citizens’ Police Academy. The City Council does not have appointing authority for
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the review boards, but the Council, as a body, may recommend nominees to the
Citizens' Police Academy, for the City Manager's consideration.

The basis for the Council recommending nominees (instead of making direct
appointments) appears to have been informed by an April 7, 1994 opinion from the City
Attorney (Attachment B). The memo concludes that "direct City Council appointments to
the Civilian Police Academy violate the Charter because such appointments interfere with
the City Manager's exclusive authority under Section 804 of the Charter 1o discipline
persons under his direct or indirect control and because such appointments constitute an
attempt to influence a subordinate of the City Manager in contravention of Section 411 of
the Charter.” Below, we will explain how an amendment to the Municipal Code could
potentially address the Charter concerns of the 1994 City Attorney memo.

Section 2.295.050 effectively gives the Chief of Police discretion on whether to refer a
matter to review boards. The Chief of Police must appoint a new review board for each
matter referred to the review board. The officer whose conduct is examined may exercise
two objections to civilian members of the review board “on the grounds of prejudice or
other demonstrated inability to consider the matter under discussion.” Each review board
is required to advise the Chief of Police for "any situation brought before it" by the Chief.
if a review board is unable to issue a recommendation to the Chief (by consensus), the
Chief of Police has the discretion to re-submit the matter to a review board within a
reasonable time thereafter.

Overview of Police Review Boards
Established by Pasadena Municipal Code Section 2.295.050

Review Board and
Matters Considered

Review Board Advice to
Chief of Police

Additional Provisions

Use of Force Review
Board — uses of force

“[W]hether such use of
force was within or
outside Police ,
Department Policy on the
use of force”

Disclosure of employee
name and nature of
tncident is prohibited,
unless authorized (in
writing) by Chief of Police
or City Attorney

Disciplinary Review
Board — incidents which
may lead to discipline “for
violation of standards of
conduct imposed by the
Department, the City of
Pasadena or by state or
federal law”

“[Wihether a standard of
conduct or other
departmental policy or
any statute or ordinance
was violated” and, if there
were a violation, the
recommended discipline.

PPD employee and his/her
representative may (but
are not required to) make
a presentation;
proceedings must be kept
in strict confidence, unless
authorized (in writing) by
Chief of Police or City
Attorney

Risk Management
Review Board — loss of
or damage to City
property, private
property, or accidental
injury

“[W]hether the incident
was preventable and if
so, whether any
corrective measures
should be undertaken”

nfa




Review of Relevant Laws Governing Pasadena Palice Department Review Boards
July 8, 2020
Page 3 of 8

It is important to note that the Municipal Code provides that the review boards
have the authority to review matters, as presented. The Municipal Code does not
expressly authorize review boards to (a) initiate or conduct investigations on their
own (other than the Disciplinary Review Board receiving testimony from PPD
employees); (b) play a role in development of Police Department policies and
procedures; and/or (c) utilize a budget to have staff or consultants to perform a
portion of the board's work.

2. Other Laws Informing Review Board Proceedings

A, The Council-Manager Form of Government,
as Expressed in the Charter and Municipal Code

Most California cities, like Pasadena, use a Council-Manager fomrm of government. In
this model, the City Council sets policy, passes ordinances, approves projects and
programs, and adopts the annual budget. The City Manager implements the policies,
advises the City Council, makes recommendations on City Council decisions,
formulates the budget, and oversees the administration and management of staff and
resources.

One aspect of the Council-Manager form of government is that it enables the Council to
hold a limited number of officials accountable for the City’s administration. Two
provisions of the Charter inform how the City Council may consider approaches to
police review boards. Sections 411 and 604(J) of the Charter permit the City Council to
“inquire” into administrative matters under the City Manager, and also to “instruct’ the
City Manager in all matters of policy. Section 604(J) provides as follows:

It shall be competent for the City Council to instruct the City Manager in all

matters of policy, and any action, determination or omission of the City

Manager shall be subject to review by the City Council, but no such action,

determination, or omission shall be overruled or modified by a vote of less

than five members thereof, nor shall any otherwise valid contract

previously made by the City Manager be subject to review.

The City Manager has certain powers and duties, such as the responsibility to exercise
“supervision and control over alt departments, divisions, and offices of the City,” with the
exception of staff under the direction of the City Attorney/City Prosecutor or City Clerk.
Charter § 604(D)); PMC § 2.40.030(D), (E). Additionally, the City Council may not
“attempt to influence or to direct any subordinates of the City Manager." Charter

§ 411(B); see also Levy v. City of Santa Monica, 114 Cal.App.4th 1252, 1262 (2004)
(interpreting similar charter provision as allowing inguiry, but prohibiting orders by
individual Councilmembers to staff subordinate to the City Manager). Furthermore, the
City Council has delegated to the Chief of Police, subject to the City Manager’s
approval, the “authority . . . to adopt rules and regulations for the administration and
discipline of officers and employees of the depariment.” PMC § 2.295.030.
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B. SB 1421

SB 1421 (Skinner) was signed by Governor Brown in September 2018, and took effect
in January 2019. The purpose of this legisiation is to bring additional transparency to .
police records related to officer-involved shootings, uses of force resulting in great
bodily injury, sustained allegations of sexual assault by a police officer, and cases
where police officers were found to be untruthful, in specified circumstances.

Prior to the passage of SB 1421, most police officer personnel records were considered
confidential even after-the-fact, and only disclosable in limited circumstances, pursuant
to a series of laws known as the Pifchess statutes. SB 1421 essentially gives the public
a right of access to records related to the investigation and discipline of police officers,
in the categories of matters as set forth above. A law enforcement agency's production
of records may be delayed if there is an active criminal or administrative {personnel)
investigation, or an active criminal prosecution.

We believe it is possible that during this legislative session, the Legisiature may further
increase public disclosure requirements for police officer personnel records. For
example, on June 29, 2020, SB 776 (Skinner) was introduced in the Legislature. As
relevant here, this bill, if passed, would expand the personnel records required to be
disclosed fo records of all uses of force (not just those resulting in great bodily injury),
as well as records showing that an officer engaged in biased or discriminatory behavior.
We will continue to monitor this bill and other bills that may inform the Committee’s
deliberations on police review boards.

C. AB 748

AB 748 (Ting) took effect in July 2019, and generally requires the release of audio and
video of critical incidents (as defined) within 45 days of the incident. Law enforcement
agencies may delay disclosure of the audio and video from the initial 45 days up to one
year, but only if disciosure would “substantially interfere” with an ongoing criminal or
administrative investigation. Since AB 748 has taken effect, PPD has complied with it
by releasing raw (and where required, redacted) audio and video — but PPD has also,
on occasion, prepared a Critical Incident Video, providing a briefing of a critical incident,
with relevant clips of the incident, as well, to aid in public viewing.

PPD's practice has been to provide hyperlinks of audio and video to the public without
charge, although other agencies have sought to charge for redacting videos due to
privacy or confidentiality reasons. In May 2020, the California Supreme Court held that
such charges violate the California Public Records Act. National Lawyers Guild v. City
of Hayward, 9 Cal.5th 488 (2020). The Supreme Court’s decision merely validates
PPD'’s existing practice of furnishing hyperlinks to audio and video under AB 748,
without charge.
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3. Possible Non-Substantive Amendmentis to Review Boards

The Police Department has not convened the Municipal Code-authorized review
boards for approximately the past 10 years. However, during that time, the City
has received written reports of independent reviews of officers’ conduct in
incidents (and the Police Department's ensuing administrative review) involving
the 20009 officer-involved shooting death of Leroy Barnes, the 2012 officer-involved
shooting death of Kendrec McDade, and the 2016 in-custody death of Reginald
Thomas. '

To the extent the review boards were to re-convene, the City Council may wish to
consider the following amendments to the Municipal Code, at a minimum.

A. Confidentiality. Clarify that the proceedings of the review boards may be
confidential, and would be addressed on a case-by-case basis, considering
the confidentiality of police officer personnel records (the Fifchess statutes),
as well as recent transparency laws passed by the Legislature (SB 1421
and AB 748), depending on (a) the type of records and information
presented to the review board; and (b) the timing of such presentation (for
example, whether review board is acting as part of ihe personnei process;
or reviewing a matter, after-the-fact;

B. Brown Act Compliance. Clarify that the review boards are subject fo the
open meeting requirements of the Brown Act, recognizing that there may be
a need to consider matters in closed session due to the Pitchess statutes,
referenced above; and

C. Form 700 Filers. Remove the statement that review board members are,
as a matter of law, not required to file a Statement of Economic Interest
(Form 700), as that requirement is governed by the City's Conflict of Interest
Code, which is updated periodically by resolution of the City Council.

If the Council made only the above-mentioned non-substantive modifications, it is
possible that the “meet-and-confer” requirement under the Meyers-Millias-Brown
Act (MMBA), which gives public sector employees the right to collective
bargaining, might not apply.

However, we believe meet-and-confer under the MMBA may be required if the
Council made changes beyond such minor modifications to the existing 1994
ordinance. Under the terms of the MMBA, the City is required to meet and confer
with labor unions “prior to arriving at a determination of policy or course of action”
on matters affecting the “terms and conditions of employment.” Government Code
Section 3505. For example, one court has found that meet-and-confer is required
where a city changes the rules for police officers’ disciplinary appeals. Cerini v.
City of Cloverdale, 191 Cal.App.3d 1471 (1987).
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4. Substantive Amendments by Municipal Code or Charter?

If the City Council wished fo consider additional changes to the review boards
{beyond the items mentioned in the Section 5, below), it could likely implement
most actions by way of amendment to the Municipal Code.

A. Charter Amendment

We believe a voter-approved Charter amendment would be required if the City
Council sought to, among other things, (a) make direct appoiniments to the review
boards; or (b) appoint members to the pool(s) from which review board members
woulld be selected — where such board were an integral and mandatory (not
discretionary) part of the personnel process. As mentioned above, there are
Charter provisions that presently (a) limit the City Council’s role in administrative
service, delegating that authority to the City Manager (Section 604); and (b)
prohibit Councilmembers from influencing or directing subordinates of the City
Manager (Section 411).

B. Municipal Code Amendment

We note that several cities that have police oversight bodies established by
ordinance (Municipal Code} and/or resolution, where members include City
Council appointees, and the bodies appear to play a role in the personnel process.
Those cities include both charter cities (Berkeley, Inglewood, Richmond, and
Riverside) and general law cities (Claremont and Novato). Although Berkeley's
Police Review Commission is established through its Municipal Code, it was
established by way of a voter-approved ordinance (not Council action).

If the Council wished to make direct appointments to a body that participates in the
personnel process, we would recommend the Council clarify that the body would
only participate in a personnel matter at the discretion of the City Manager and/or
Chief of Police. This option is presented in section 5(B)(2), below. Most of the
above cities make mention that their applicable review boards receive and
investigate personnel complaints, and make findings or recommendations. Novato
adds some additional clarification, and states that its review board only
participates in a personnel process where “[tlhe City Manager determines that
further investigation by the [Board] would serve the interests of fairness and due
process.”

We believe that expressly clarifying the discretion of the City Manager and/or Chief
of Police to refer matters to review boards would help address the concerns
expressed in the 1984 City Attorney opinion. We further believe that such
amendment, if adopted by the Council, would (a) help ensure consistency with the
City Manager’s role in administrative service, through Section 604 of the Charter;
and (b) clarify that the City Manager (or Chief of Police, through the City Manager)
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is, at his/her discretion, submitting a perscnnel matter to a review board, and not
at the influence/direction of the City Council.

5. Possible Options for Amendments

Some options that the Council could consider by Municipal Code amendment
could include the following menu of options, in addition to the recommendations
suggested, above. This list is not exclusive, and the Council could modify or
combine more than one of the options, below.

A. Make only Non-Substantive Amendments. Discussed in Section 3,
above
B. Adjust Membership. Adjust membership and/or composition of review
boards
1. Current review board members are from Citizens’ Police Academy
and PPD employees, appointed to review board by Chief of Police
2. Consider whether City Council may wish to appoint review board.
members '
i. Additionally, clarify that, for personnel matters in particular
{(which certainly involves the Disciplinary Review Board, and
possibly the other two review boards, if they are participating
within the personnel process, and not after-the-fact), the
review boards would receive personnel matters for
consideration at the discretion of the Chief of Police and/or
City Manager (and not the City Councit)
C. Adjust Jurisdiction. Adjust the jurisdiction to clarify and specify whether
review boards should play a role in advising through PPD’s:
1. Personnel process
i. Advising the Chief of Police on pending personnel matters —
i.e., direct participation in individual matters, but meetings
would need to proceed in closed session (Berkeley Police
Assn. v. City of Berkeley, 167 Cal. App.4th 385, 401 (2008)
(finding public meetings on personnel complaints improper as
they are “records pertaining to citizen complaints {and] are
protected regardless of whether they are associated with
disciplinary proceedings against the subject officers™))

1. Consider whether to allow for additional evidence
beyond that which is developed by PPD personnel
investigators, including whether further records or
witnesses (such as officer testimony) are prohibited,

: optional, or required

ii. Conducting independent personnel investigations (same as
(i), above)

iii. Monitoring PPD’s handling of personnel matters, whether
through the body’s own work or an outside police auditor
(would not inform personnel decisionmaking in a matter, but,
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depending on what is discussed and/or if records have been
disclosed through SB 1421, meeting may be able to be open
to the public)
2. Policies and procedures
3. Annual budget process
D. Creation of New Umbreflla Body. Create a new umbrella body, of sorts, to
consider generat matters such as reports from the Police Department about
its policies, procedures, and programs
1. Members of (larger) new body could be among those considered for
(smaller) review boards, when convened
2. Consider whether to adjust membership of new umbrella body
E. Combine Existing Review Boards. Combine two or more of the existing
review boards, consolidating duties, which could allow for more focused
review board participation

ENVIRONMENTAL ANALYSIS:

Should the City Council seek an amendment to the Municipal Code or other action
relating to the review boards, staff will return with CEQA analysis for that action, at a
later date.

































