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Attachment ¢

OCTOBER 30, 2009

In the recently decided Sprint PCS Assets LLC v. City of Palos Verdes FEstates
{Case No. 05-56106; 2008 U.S. App. LEXIS 22514), the Ninth Circult Court of
Appeals held that cities can regulate, on aesthetic grounds, communications
facilities locating within a public right-of-way. The decision casts important light on
he scope of cities’ interests in regulating the aesthetics of city streets under the
federal Telecommunications Act of 1996 (TCA). It also interprets narrowly the
provisions of the TCA requiring that cities consider the adequacy of a carriers
coverage grid before denying facility applications.

o

The City of Palos Verdes Estates enacted an ordinance allowing the city to deny
permits for wireless communications facilities based on "adverse aesthetic
mpacts arising from the proposed time, place and manner of use of the public

. property.” The city denied on aesthetic grounds two applications filed by Sprint.
The city’s expressed planning concermns included the use of streets as part of the
city's historic fabric, park borders and contributors to residential ambiance. These
concemns were “important social, expressive, and aesthetic functions” granted to
ities under the California Constitution and recognized as exempt from federal
authority under the TCA. Sprint sued the city, contending that the denial violated
-both California law and the TCA. Although the trial court granted Sprint's motion
or summary judgment, the Ninth Circuit reversed the decision and upheld the
city's denial of permits on aesthetic grounds.

- The Ninth Circuit found that the city’s decision was consistent with the TCA's
reservation of local land use control and that the city’s decision was based on
“substantial evidence contained in [the] written record.” The court also found that
Sprint’s rights to access the right-of-way pursuant to the California Public
Utilities Code did not preempt the city's aesthetic considerations in denying
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permits,

Sprint tried to characterize the city's aesthetic regulations as a virtual ban on
facilities, or a “significant gap,” as prohibited under the TCA. The Court of
Appeals disagreed with Sprint, noting that the record indicated that Sprint’s radio
frequency propagation maps were insufficient {o establish a "significant gap” in
coverage.

This case represents a clear recognition of California cities’ ability to regulate
communications facilities under the TCA on aesthetic grounds. It also provides
useful guidance regarding how much evidence a telephone company must
provide under federal law to support its claims that it has a gap in coverage that a
_ city must permit to be filled. It is important 1o note that all local regulations
regarding communications facilities rmust still be supported by substantial
evidence and may not effectively prohibit the provision of wireless service.
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.egulation of Wireless
Telecommunications Facili

Regulation of wireless telecommunications facilities, including
towers and antennae, is to some extent governed by the fed-
eral Telecommunications Act of 1996 (“I'CA” or the “Act™),
which amends Tide 47 of the United States Code AJ1S8.CY,
Section 332, pertaining to mobile services and, with limita-
tions, may be controlled by local zoning, if it exists. In
essence, the Act provides certain exceptions to the authority
of a state or local government, or an instrumentality thereof,
to regulate wireless telecommunications facilides. However,
aside from specified exceptions, nothing in the Act “shall limit
or atfect the authority of a State or local government or instru-
mentality thereof over decisions regarding the placement, constraction, and madification of personal
wireless service facilides.™ Case law provides thar a wireless telecommunications facility is subject to valid
lncal zoning regulations and, in certain cases, may constitute 2 subdivision ot land development subject
to other appropriate regulations.?

5
z
3

Five limitations on state or local authority as cited in the Act, with commentary on cach, are as follows;

1. The regulation of the placement, construction, and modification of personal wireless
service facilities by any State or local government or instrumentality thereof shall not
unreasonably discriminate among providers of functionally equivalent services . . .,
47 U.8.C. Section 332(c)(T)B)(H)(D).

The TCA forbids discrimination between functionally equivalent providers of wireless wlecommunications,
even if a decision to deny an application was founded on substantial evidence and did not result in PEG-
hibiting wireless services” In order to prove discrimination, the provider must make two primary
showings. First, it must show that it was discriminated against by the local government agency. Second,
it must show that such discrimination was untreasonable.! To satisty the first prong of this test, the plaintiff

Y47 USCL § 332()(THA).

2 See Marshall Tp. B of Supervisars v, Marshall T, Zowing Fearing Board, 717 A.2d 1 (Pa. Crowleh, 1998y Toe-Way Toner Co v Zoning

Hearing Board (T3, of Safisburs), 688 A.2d 744 (Pa. Cmwith, 1 997} {wircless telecommunicatons facilifies and awmentations
g fopd O s RN i

thereof did not constitute “subdivisions” or “land devetopment,” but were subiecet to zoning regulation). Bus of White v Tp

of Upper 52 Cladr, 799 A.2d 188 (Pa. Conwith, 2002) ease of property w wireless releconumumications provider to construct

facility constituted a subdivision). See adse Ugper Southampton 1. 2. Upper Swathampron Tp. Zoning Hearing Board, 385 A.2d 85
(Pa. Croowlth, 2005) (land use development approval was required for construction of hillboards), appeal granted, 895 A.2d 1265

{Pa. Apr. 4, 2006).
3 Sefiazza v, Zoning Hearing Bd,, Faiviiew Tp., York County, Ponnsylvonia, 163 F. Supp. 2d 361 (LD, Pa. 2001,

CAPT Pittshurgds 124, Partnership v. Lower Yoder Tp., 111 F. Supp. 2d 664, 674 (WD, Pa. 20000
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must demonstrate that providers of “funcdonally equivalent” services were treated differentdy than it was
treated.” Fven if this is the case, the plaintiff must also show that the discrimination was unreasonable.
it is unreasonable discrimination if the plaintff can demonstrate that the proposed wireless service
facility site is not substantially more intrusive than existing sites “by virtue of its structure, placement,
or cumulative impact.™

2. The regulation of the placement, construction, and modification of personal wireless
service facilities by any State or local govetnment or instrumentality thereof shall not
prohibit or have the effect of prohibiting the provision of personal wireless services.
47 U.5.C. Secton 332(c){Ty(BY(E){ID).

In order for an unsuccessful provider applicant to show 2 violation of subsection 332/ cHTH{ERID
ISVARFAC S AL R M

it must demonstrate two things:

First, the provider must show that its facility will ill an existing significant gap in the ability of
remote users to access the national relephone network, In this context, the relevant gap, if any, is
a gap in the service available to remote users. Not all gaps in a particular provider’s service will
mvolve a gap in the service available to remote users. The provider’s showing on this issue will
thus have to include evidence that the area the new facility will setve is not already served by
anothet provider.”®

@ Second, the provider applicant must also show that the manner in which it proposes to fill the
significant gap in service is the least intrusive on the values that the denial sought o serve. This
will require 2 showing that a good faith effort has been made to identify and evaluate less intru-
sive alternatives, eg., that the provider has considered less sensitive sites, alternative system
designs, alternative tower designs, placement of antennae on existing structures, erc.”

Based on this interpretation of Section 332(c)(Ty(BYD(ID), it 15 not essental for a provider whose
application has been turned down “to show an express ban or moratorum, a consistent pattern of
denials, or evidence of express hostility to personal wireless facilitics.”™" However, it is essential for the
provider to demonstrate more fhan it was not granted “an opportunity to £l a gap in its service system.”!

* APT Pittsturgh 12d. Partmership v. Lawer Yoder Tp,, 111 F. Supp. 2d at 674,
& Sebingna o Zoning Hearing Bd., Fasrvicn T, Yerk Comty, Pomnsybianiz 168 ¥, Supp. 2d at 371 {ciratione comred).

T APT Pittshurgh 1.4 Partrership v. Pennt Tp., 196 F.3d 469, 480 (3d Cir. 1999).

8 “IRlven if the area to be served is already served by another provider, the TCA may wmvalidate the denial of 3 varianve if it
has the cffect of unreasonably discriminating between providers. Securing relief under this provision of the satute will require
a showing that the ather provider is similarly situated, L.e., that the ‘structure, placement or comulative impact’ of the existing
failities makes them as or more intrusive than the proposed facility.” 196 F.3d at 480 note §.

7196 F.3d ar 480,
1 J 74
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3. A State or local government or instrumentality thereof shall act on any request for
authorization to place, construct, or modify personal wireless service facilities within
a reasonable period of time after the request is duly filed with such government or
instrumentality, taking into account the nature and scope of such request.
47 U.8.C. Section 332(c)(7)(B)(ii).

“Litgaton under section 332()(7E)() has arisen generally
under two types of circumstances. The first is when local gov-
ernmental entities have initiated moratotia on the granting of
PWS [personal wireless service] facility siting permits or the
processing of applications altogether . . . . The other area in
which section 332(c}(7){(B)(i) litigation has arisen is when the
local entity simply takes too much time to grant or to deny the
PWS provider’s application.”??

With respect to moratoria, the Pennsylvania Supreme Court, in Naylor v. Township
of Hellam, stated that “the legislature has not acted to authorize municipalities to meet
their planning objectives through the suspension, temporary or otherwise, of the process for reviewing
land use proposals.”®? The court also indicated that the ability of municipalities to initiate moratotia is
neither an expressly granted power nor an extension of, or incidental to, any power to regulate land use
or development in Pennsylvania.’* Therefore, until the Commonwealth enacts legislation that authorizes
moratoria, this potential circumstance is most likely a nonissue.

On the possible time concern, Act 2 of 2002 and Act 43 of 2002, both
of which amend the Pennsylvania Municipalites Planning Code
(MPC), have tghtened and made more equitable hearing require-
ments for variance and special exception applications before the zoning
hearing board and conditional use applications before the governing body.
The MPC now specifies that failure to conduct or complet, as well as
commence, a hearing in 2 proceeding before the zoning heating board or in
a conditional use request before the governing body in compliance with speci-

fied hearing procedures results in a deemed approval. With these amendments, time is most likely
4 nonissue a5 well,

2 Marthew N. McClure, Comment, Working Though The Static: Is There Awpthing 1.eft 20 Local Consrod in the Siting of Coltdar asnd
PCS Towers Afer the Telscommunivations At af 19962 44 Vill. L. Rev. 781 (1999} (ciations omitted).

Y Naylor 0. Townsbip of Felfam, 773 A24 770 {Pa. 2001

“ 1

52 P8, § 10101 et seq. {*Pennsylvania Municipalities Planning Code™,
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Regulation of Wireless Telecommu

4. Any decision by a State or lncal government or instrumentality therenf to deny a
request to place, construct, or modify personal wireless service facilities shall be in
writing and supported by substantial evidence contained in a written record.
47 U.S.C. Section 332(c)(7}(B)(iii).

This section states that “any decision o deny 4 request. ..shall be in writing.” It is also evident that any
written negative decision shall be “supported by substantial evidence contained in a written record.”
However, this begs two questinns: (1) What constitutes a “decision. ..in writing?” and (2) What constitutes
“substantial evidence?”

“Decision . . . in Writing”

The MPC requires a “decision . . . in writing” for most subdivision and land development and zoning
proceedings, including special exceptions, variances, and conditional uses. In the case of a proceeding
before the zoning heating board for a special exceptinn or a variance, or before the governing body for
a conditional use request, the zoning hearing board, the hearing officer, or the governing body, as the caze

may be,

shall render a written decision or, when no decision is called for, make written findings
on the application. ... Where the application is contested or denied, each decision shall be
accompanied by findings of fact and conclusions based thereon together with the reasons
therefor. Conclusions based on any provisions of this act jthe M PCj or of any ordinance,
tule or regulation shall contain a reference to the provision relied on and the reasons why
the conclusion is deemed appropriate in the light of the facts found. !9

Requiting a more comprehensive written decision, which includes tindings of fact and conclusions of law
tied to the recard, would facilitate court review if 4 decision is appealed.l”

“Substantial Evidence®

“The [United States] Supreme Court explained, in the context of the deference o be afforded to
NLRB [National Labor Relations Board] tindings, that substantial evidence is mote than 2 mere scin-
tilla. It means such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.”® This standard is applied when determining if decisions under the TCA are supported
by substantial evidence.!®

A court in its review under the substantial evidence standard is not “to weigh the evidence contained in
that record or substitute its own conclusions for those of the fact-finder” or the local zeming authority, ™

{Pa. Crovwlth. 2005}, and 53 P.S. 1091320013 (MPC, Section R2E(

653 P8, 1D908(9) (MPC, Sectinn OOB(IN. See alto Simonitis v. Zoniny Hoaring Board of Swoyersoille Borongh, 865 AL2d 284

i Schwamberger, Christine, Zoning and Land Use in Ponnsylyania, Celt Tower Regilation, Lorman Bducation Services, Fau Claire,
Wisconsin, 2002,

Y8 Sosint Spectmm 1P, v, Loning Hearing Bd. of Witlicteown Tp., 43 ¥. Supp. 2d 534 (B3, Pa. 1999), aiting Universad Camers v NELRB,
30 UL 474, 488, 71 S. Cr. 456, 95 L. Bd. 456 {1951} {internal quomtions omitred),

18 Sprent Spectrum P, 43 F. Supp. 2d at 544,

B ATST Wirddess 1. Loning Board of Adjustment of the Borosgh of Flo-He-Kus, 197 F.3d G4, 71 (3d Cir, 1999), cting Williams v, Sxillivan,
970 F.2d 1178, 1182 {3d Cie. 1992).

Page 118




Rather, a court is to “determine wherher there is substantial evidence in the record as a whole to support
the challenged decision”?! Moreover, when the court evaluates substantial evidence, local zoning laws
govern the weight to be given to it.%

To enable a meaningful judicial review, 4 written decision cannot only rely on conclusory assertions, bat
must also provide some evidentary foundation ro support each assertion.®® Moreover, “generalized con-
cerns” of opposing parties would not be considered substantial evidence for an unfavorable decision
against a personal wireless services provider,®

5. No State or local government or instrumentality thereof may regulate the placement,
construction, and modificatdon of personal wireless service facilities on the basis of
the environmental effects of radio frequency emissions to the extent that such facili-
ties cornply with the Commission’s regulations concerning such emissions.
47 U.B.C. Section 332(cy{N{Biiv).

This provision prohibits state or local regulation of wireless .4
telecommunications faciliies by ordinance or statute or the §
coutts “on the basis of the effects of radio frequency emis- ;
sions.” It was enforced, for cxample, in Omapoint Corp. ».
Loning Hearing Bd. of Pine Grove T, where the court held that
the zoning hearing board could not consider the potental
health effects of a proposed wireless telecommunications facil-
ity, as alleged by residents, as substantial evidence pursuant to
Sections 332(c)(7)B)GiD), (iv) of the TCA.

Disputes

If a wireless service provider asserts that the state or local government has violared any of the five
limitations or conditions cited above,”® that provider may seek relief in a state or federal court, and the
court must hear and decide such action expeditiously.”™ #® An unsuccessful applicant may also petition

B AT Wirhess v. Zoning Board of Adjustment of ihe Borough of He-Ho-Kns, 197 F.3d at 71, citing Unversied Camera Corp. v NEKB,
340 US. 474, 491, 71 8. Cr. 456, 95 L. Bal, 456 (1951).
B Sprive Speston 1P, v, Zoning Fearing B, of Willistown Tp, 43 F. Sopp. 2d at 540, dting Colfuisr Telophane Co. v. Town of Oyster
Bay, 166 F.3d 490, 493-94 (2d Cir. 1999).
2 Omagpoint Communizations, Inz. v, City of Seranton, 36 F. Supp. 2d 222 (M.D, Pa. 1999), ating Vieginia Metronss v. Poard of Supervicors
of James City Conngy, 984 F. Supp. 966, 973 (R Vi, 1996),
2 Canipoing Communications, Inc., 36 P Supp. 2d at 229, siting PrimeCo Porsonal Communications, 1P, ¢ L elage of Fox Lake,
26 F. Supp. 24 1052, 1062 (D, TH. 1998
181 F.3d 403 (3d Cir, 1999).
247 USAL §§ 3320(NB0Mm, BA, 6, {if), (v
27 See Lol Goverument Reprlation of Wireless Tolecomsmunication Facilities, 24 od., Governor's Cemter for Local Government Services,
Pesnsylvania Department of Conrnunity and Economic Development, Harrishuce, Pa., 2002, p. 4.

¥ P ; it & I

247 US.C. § 33201 B,

A
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the Federal Communications Commission if it claims that the state or local goverament based its
siting decision in a manner inconsistent with clause (iv), which, again, prohibits state or local reg-
ulation of wireless telecommunications facilities “on the basis of the environmental effects of radio
frequency emissions.”?

Resources

Given that the regulation of wireless telecommunication facilities has been and continues to be an issue
in many locales, there are numerous ourt cases and many publications on this topic, With regard o spe-
cific questions concerning the regulation of these facilities, we suggest that local officials consult with
their municipal solicitor and recommend review of some other publications:

Local Government Regulation of Wireless Tedeommunication Facilities, 24 ed., Pennsylvania Department of
Community and Economic Development, Hartisburg, Pennsylvania, 2002, 16 pages.

Local Officials Guide, Siting Cellnlar Towers, What You Need Tu Kaow, What You Need To Dy, National League
of Cities, Washingon, D.C., 1997, 26 pages.

The Tekcommunications At of 1995: What It Means to Local Govermments, National League of Cities,
Washington, D.C.

Taxation of Cellular Towers

The Pennsylvania Commonwealth Court in Shenandeah Mobile Co. ». Danphin County Bd. of Assessment
Appeals™ upheld a court of common pleas decision which held that a cellular communications wwer
and related equipment are taxable realty. Because cellular towers are not specifically listed in the
assessment laws as subject to or exempt from taxation, the Commonwealth Court applied a three-
part test established in Appeal of Sheetz, Ine® 1o determine whether cellular towers constitute “real
estate” under the General County Assessment Law. When applying this three-part analysis in
Shenandsab Mobile Co., the court concluded thar a cellular communications tower was a patt of the realty
and therefore taxable as real estate,

AT USL.§ 332{(TE) o), (v).

OBOY A2d 562 (Pa. Crowleh. 2005).

657 A.24 1011 (P, Crowlth. 1 9953, petition for aliowance of appeal denied, 542 Pa. 653, 666 A2d 1060 {1995}, In Sheerg, the count
had 1o determine whether a gasoline pump canopy was a fixture and, thus, tsable as realty, or whether it was personalty, and
therefore not subject to realty tax.
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Attachment E — Petition Summary
Wireless Telecommunications
An Opportunity for Civic Excellence
July 2011

Over one month from June 4™ to July 4™, 2011—and 10 hours of canvassing pedestrians
walking on Grand Avenue in Pasadena—93 individuals signed a petition indicating
support for the appeal of an antenna planned for Grand Avenue and California
Boulevard. Two-thirds (62) of the petitioners live in Pasadena. See the attached Petition
for Consideration by the City of Pasadena with signatures.

Grand Avenue acts like a park, attracting pedestrians and bicyclists from neighboring
cities as well as Pasadena. Of the 93 individuals who signed the petition, one-third were
from cities other than Pasadena: 12 from South Pasadena; 10 from Los Angeles; two
from Altadena; one from Alhambra; one from La Canada; one from Sierra Madre; and
four from outside the immediate area (one each from Montebello, Encino, Rowland
Heights and Simi Valley).

As one would expect, most signed the petition on a Saturday, Sunday or the Fourth of
July holiday, although pedestrians could be seen walking along Grand Avenue every day
of the week. Many of the pedestrians had pets. One woman said she suffers from MS,
has been walking Grand Avenue everyday for 10 years, and is still going strong! Another
said she was taking her granddaughter, who lives out-of-state, to see a new puppy down
the street. A couple, who lives in Los Angeles, noted that they love the West Pasadena
area and are hoping to move to the neighborhood. A pedestrian from Encino identified
herself as a “Pasadena lover” and said she drives to Pasadena every week or so just to
walk on Grand Avenue!




Petition for Consideration by the City of Pasadena

T-Mobile is planning to install a wireless telecommunication antenna at the corner of Grand
Avenue and California Boulevard (588 S. Grand Avenue) in Pasadena. The antenna will be a six-
foot extension to an existing power pole immediately adjacent to the sidewalk. In order to
preserve the lovely character of West Pasadena neighborhood and ensure pedestrian safety in
case of an earthquake or other natural disaster, we respectfully request that the wireless
telecommunication antenna be installed on a sturdy street light in a location East of Grand

Avenue instead.
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Petition for Consideration by the City of Pasadena

T-Mobile is planning to install a wireless telecommunication antenna at the corner of Grand
Avenue and California Boulevard (588 S. Grand Avenue) in Pasadena. The antenna will be a six-
foot extension to an existing power pole immediately adjacent to the sidewalk. In order to '
preserve the lovely character of West Pasadena neighborhood and ensure pedestrian safety in
case of an earthquake or other natural disaster, we respectfully request that the wireless
telecommunication antenna be installed on a sturdy street light in a location East of Grand
Avenue instead.
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Petition for Consideration by the City of Pasadena

T-Mobile is planning to install a wireless telecommunication antenna at the corner of Grand
Avenue and California Boulevard (588 S. Grand Avenue) in Pasadena. The antenna will be a Six-
foot extension to an existing power pole immediately adjacent to the sidewalk. In order to
preserve the lovely character of West Pasadena neighborhood and ensure pedestrian safety in
case of an earthquake or other natural disaster, we respectfully request that the wireless
telecommunication antenna be installed on a sturdy street light in a location East of Grand

Avenue instead.
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Petition for Consideration by the City of Pasadena

T-Mobile is planning to install a wireless telecommunication antenna at the corner of Grand

Avenue and California Boulevard (588 S. Grand Avenue) in Pasadena. The antenna will be a six-

foot extension to an existing power pole immediately adjacent to the sidewalk. In order to
preserve the lovely character of West Pasadena neighborhood and ensure pedestrian safety in
case of an earthquake or other natural disaster, we respectfully request that the wireless
telecommunication antenna be installed on a sturdy street light in a location East of Grand

Avenue instead.
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Petition for Consideration by the City of Pasadena

T-Mobile is planning to install a wireless telecommunication antenna at the corner of Grand
Avenue and California Boulevard (588 S. Grand Avenue) in Pasadena. The antenna will be a six-
foot extension to an existing power pole immediately adjacent to the sidewalk. In order to
preserve the lovely character of West Pasadena neighborhood and ensure pedestrian safety in
case of an earthquake or other natural disaster, we respectfully request that the wireless
telecommunication antenna be installed on a sturdy street light in a location East of Grand

Avenue instead.
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