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TO:

CITY COUNCIL

DATE: FEBRUARY 26,2007

FROM:

CITY ATTORNEY

SUBJECT:

ADOPTION
OF A
RESOLUTION
REVISING
GUIDELINES
FOR
IMPLEMENTATION OF THE TAXPAYER PROTECTION ACT (PASADENA
CITY CHARTER, ARTICLE XVII)

RECOMMENDATION:
Adopt a resolution adopting revised guidelines for the implementation of the Taxpayer
Protection Act ("TPA," Pasadena City Charter, Article XVII), in the form attached hereto.

BACKGROUND:
The TPA prohibits City public officials from receiving a "personal or campaign advantage" after
exercising discretion to approve or vote to approve a "public benefit." The stated intention
behind the Initiative is to cause City public officials to avoid the exercise of discretion in favor of
an entity, in apparent exchange for a later personal benefit to the City public official from the
entity. The City Council adopted Guidelines for lmplementation of the TPA in August of 2005.
The TPA Guidelines were originally adopted to resolve ambiguities, assist staff with setting a
process for tracking of decisions subject to the TPA, and to clarify applicability of the TPA in
certain instances.
Voters amended the TPA in November of 2007. A copy of the revised TPA is attached as
Attachment A. The amendments, and staff experience with the TPA since 2005, are the driving
force behind the need for updated Guidelines. Below are the key changes to the Guidelines.

CONSULTATION WITH FORMER TASK FORCE FOR GOOD GOVERNMENT MEMBERS
At its meeting on February 5, 2007, Council asked that the City Attorney's Office consult with
Mr. John Van de Kamp, former chair of the Task Force for Good Government, and Mr. Robert
Stern, consultant to the Task Force, regarding certain of the proposed amendments to the
Guidelines for Implementation of the TPA. After doing so, slight revisions were made to the
following Guidelines for clarification (italics denote additions):
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"Persons or entities receiving public benefits" excludes governmental entities; excludes
I.D.
any organization that is exempt from income taxation under Section 501(c)(3). (4) or (6) of the
Internal Revenue Code; excludes the spouse
..
. . of the public benefit recipient*
)
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for the applicant if the agent is not listed in subpart D(ii), below; requires disclosure of the real
party in interest,' and includes:

1I.D. A person who receives a public benefit mav hire the employer of a public official who
voted to want the public benefit if: ( I ) the public official is not workinq on the person's .matter,
.
and (2) the public official does not have j

. .

a 10% (or more) equity, participation, or revenue interest holder in its his/her

employer.

GUIDELINE CHANGES ARISING FROM VOTER AMENDMENTS TO THE TPA:
Exemption for Certain Nonprofits
Certain nonprofit organizations are now exempt from the TPA. The relevant nonprofits are
those that are exempt from income taxation under Internal Revenue Code Section 501(c)(3)
(charitable and educational organizations), 501(c)(4) (social welfare groups, civic league or local
employee associations) or 501(c)(6) (business leagues or chambers of commerce). Thus, a
City public official who exercises discretion to grant a public benefit to one of these nonprofits
may accept campaign contributions and other "personal or campaign advantage" from members
of the nonprofit. Officials may receive a "campaign or personal advantage" from those who
were 501(c) (3), (4), or (6) public benefit recipients before the 2006 amendments. So, for
example, a board member of a 501(c) (3) organization which had a contract approved by
Council in 2005 may give a campaign contribution to a City Council member who voted to
approve the contract. However, as required by the TPA, public benefits received by nonprofits
will still be tracked, on a list separate from those of other entities, so as to continue to provide
for open and transparent government. (See Section I.D. of the proposed Guidelines)

Contractual Negotiations Blackout Period
One of the key amendments to the TPA was the creation of a contract negotiating "blackout
period," during which a City Council member or candidate for City Council may not accept
campaign contributions from any entity (or its trustees, directors, partners, officers, and 10%
equity, participation, or revenue interest holders) who bids on a contract with the City, or is
negotiating a lease agreement or land sales agreement with the City, of a certain value. This
section only applies to contracts, leases or sales agreements that must be approved by City
Council, and does not apply to low bid contracts. This will require creation of a new tracking list
and a new process within the City to monitor applicable negotiations. (See Section 1I.C. of the
proposed Guidelines.)
-

' For example, a land use applicant who wishes to remain anonymous may not avoid disclosure by
causing a project planner, architect or other persons to complete a land use application on their behalf.

Thus, with the implementation of the nonprofit disclosure tracking list, and the contract
negotiations blackout period list, the City will maintain three TPA lists. City public officials
should be sure to check all three lists when accepting campaign contributions, employment or
gifts valued at more than $50.
GUIDELINE CHANGES ARISING FROM PAST EXPERIENCE WITH THE TPA:
Application of TPA to Hiring of Outside Employers

The question was raised during the past year regarding how the TPA should apply to situations
where a public benefit recipient wishes to do business with the employer of a City public official.
The assumption that the public official's decision on City business can be influenced by the
hiring of hislher employer loses credibility when the public official does not directly and
materially benefit from the hiring transaction. In other contexts, the TPA sets a 10% interest as
a guideline for when potential corrupt influence may be had, and thus that guideline is proposed
here as well. As a result, it is suggested that the TPA's restriction on future employment as a
personal or campaign advantage shall apply to the employer of the City public official only when
the public official is a 10% (or more) equity, participation, or revenue interest holder in its
employer. For example, a commissioner's employer could accept work from a client who was a
public benefit recipient if the Commissioner owns less than a 10% interest in the employer.
(See Section 1I.D. of the proposed Guidelines.)
More Literal Interpretation as Applied to Land Use A~provals

Staff was very conservative in its initial application of the TPA in the land use context, since the
land use items to which the TPA applied were undefined and unclear. Over time and with
experience, staff has concluded that its conservative approach may not offer much return in the
name of open government because nearly every Planning permit is being tracked, thus blurring
the TPA's focus on those permits it found as more likely to be the subject of unethical conduct.
As a result, during the time that the amendments to the TPA were being presented to the
Legislative Committee, staff presented the question to the Legislative Committee of whether to
revise the text of the TPA to clarify its application to land use approvals. The Legislative
Committee chose not to amend the TPA in this regard, but instead expressed a preference to
see interpretive changes as part of the Guidelines. The amended Guidelines include the
clarification on land use approvals proposed to the Legislative Committee. (See Section 1.B.v).
Exclusion for Certain City Entrepeneurial Activities

The City's application of the TPA to those times when the City is acting in an entrepreneurial
capacity has left staff speculating without foundation as to the rationale supporting the TPA's
application to such activities, and to make educated but inherently unreliable guesses at the
value of the entrepreneurial activity to the other party. As one example, the City rents out space
in the Convention Center, or the Rose Bowl, and thus it appears that the rental agreement
should be subject to the TPA. However, the City seeks out such rentals so that it can generate
revenue to support those separate facilities. Thus, any potential for corruption in those
examples is speculative, since the City is not acting in any quasi-judicial capacity, but instead as
a competitor on the open market. Thus, the TPA's rationale to avoid corrupting influences of
government is not present in these situations. The amended Guidelines would exempt these
situations from the TPA. (See Section I.B.xi.6)

ENVIRONMENTAL:
The changes to the Guidelines are not a "project" and thus are not subject to the California
Environmental Quality Act pursuant to Public Resources Code Section 21065 and State CEQA
Guidelines Section 15060(c).
FISCAL IMPLICATIONS:
The fiscal implications of implementation of the TPA are not known and depend on the need, if
any, for additional staffing and additional computer technology.
Respectfully submitted,
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