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HOUSTON CITY COUNCIL

COMMITTEE ON THE PROPOSED REGULATION OF
SEXUALLY CRIENTED "BUSINESSES

LEGISLATIVE REPORT ON AN ORDINANCE AMENDING SECTION 28~-73
OF TEE CODE OF ORDINANCES OF THE CITY OF HOUSTON, TEXAS;
FROVIDING FOR TEE REGULATION OF SEXUALLY ORIENTED COMMERCIAL,
ENTZRPRISES, ADULT BOOXKSTORES, ADULT MOVIE THEATRES AND
MASSAGE ESTABLISHMENTS; AND MAKING VARIQUS PROVISIONS
AND FINDINGS RELATING TO THE SUBJECT
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COMMITTZE ON THE PROPOSED REGULATION OF
SEXUALLY ORIENTED BUSINESSES

LEGISLATIVE REPORT

INTRODUCTION

This Legislative Report has been prepared by the Committes
on the Proposed Regulation of Sexually Oriented Businesses as :
summary of the Committee's work in preparing the draft ordinanc:
which has been submitted to the Houston City Council for consigd-
eration. This Report briefly sketches some of the most signifi-
cant aspects of the history ‘of the Committee, summarizes prio:
efforts at the requlation of sexually oriented businesses bot!}
in Houston and elsewhere, recapitulates the principal theme:
heard in the public testimony taken by the Committee, and offer:
a brief section-by-section analysis of the proposed ordinance.

This Report has not been drafted as a legal treatise on the
requlation of sexually oriented businesses. Certainly consider-
able care was taken by the Committee to consult with the Lega!
Department at every step of the legislative process. Representa-
tives of the Legal Department actually drafted the language o:
the ordinance pursuant.-to the directions of, and in consultatio:
with, the Committee. However, the variocus legal issues raisec
during the Committee's deliberations are dealt with here from thi
layman's, not the lawyer's perspective, although it is thi
lawyer's perspective that undergirds the ordinance. The purpos:
of this Report is to explain to members of Council, and to th
general public, what the Committee has recommended, and why, i:
the plainest possible language. For the same reason, thi.
Report is not filled with footnotes, although all of the informa-
tion is drawn from the materials and transcripts compiled by th
Committee, and available as a matter of public record..

CRIGINS AND ESTABLISHMENT OF THE COMMITTEE.

On September 27, 1982, Mayor Kathryn J. Whitmire of the Cit
of Houston announced the formation of a special committee o
Council Members for the purpose of determining the need for an
appropriate means of regqulating sexually oriented businesses i
Eouston. This Council Committee on the Proposed Requlation o
Sexually Oriented Businesses was composed of Council Members Dal
M. Gorczynski, who represents District H, Council Member Georg
Greanias, who represents District C, and Council Member Christi
Hartung, who represents District G. Mavor Whitmire appointe
Council Member Greanias to serve as chair of the Committee.

The Committee was formed by the Mayor in respohse to growin
community concerns about the proliferation of sexually oriente
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< businesses in Houston. This concern had been summarized i;a a
N memorandum from Council Member Greanias ¢to the Mayor on-

‘September 20, 1982:

"Given its healthy economic climate and a legal

, environment that is, despite our identification with
the Bible Belt, laissez faire on most sexual matters, .

I Bouston has long been an attractive environment for

sexually oriented businesses. . . .

“Since Houston is: not zoned, these sexually
oriented businesses are located anywhere and every-
where, oftentimes near residential areas, or near
schools," churches, or public parks. Their locations
are frequently marked by garish or enticing signage.
The effect on the ability of neighborhoods and commer-
cial areas to retain their identity after the opening
of such businesses in the area has been extremely
adverse. Moreover, the establishment of one such
business in an area has_cften led to the opening of
another, - in a rather™ perverse example of symergy.
Pinally, there is a growing body of evidence to suggest
that there are substantial links between at least some ‘
of these businesses and various forms of crganized
crime. . . ."

,_.
|
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The memorandum from Council Member Greanias made clear that
in his mind at least the issue was not one of morality, or of
passing judgment on the lifestyle of any individual, but of

\l reasonable land use controls versus the rights and privileges of
the individual:

"The importance of the city's ability to deal
meaningfully with the issue of sexually oriented
businesses should not be underestimated. To some it
may seem a parochial question, relevant only to those
who live in areas where sexually oriented businesses
have located; to others it may appear just one more
item on the agenda of those who are convinced that the
city is in the terminal throes of sexual degradation on
every front. :

. *But the problem imposed by these sexually
- oriented businesses. is much broader in its implica-
tions, and runs directly to the heart of our present
policies on land use. Does our decision not to impose
zoning carry with it the requirement that we not seek
to moderate the influence of sexually oriented busi-
. nesses on our neighborhoods, whatever the consequences
L~ - for the stability and quality of. those neighborhoods?
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Does our decision not to impose zoning tie our hands in
dealing with the collateral criminal activity that
apparently attaches to some of these operations?"®

At the same time, the initial memorandum frem Council Member
Greanias to Mayor Whitmire underscored a problem for which the
Committee was to show great concern during the cocurse of its
deliberations:

*There is also another, equally important
question: Does our desire to protect the freedom and
privacy of the individual, and to permit that indi-
vidual to pursue his or her life without inhibition,
mean that we are proscribed from taking any actions
that while not significantly infringing on those rights
nevertheless sets a standard for the community as a
whole?*” '

It was these questions that formed the heart of the
Committee’s inquiry during_ its. one year of existence. The
Cozmittee believes that these ‘questions have been successfully
addressed in the proposed ordinance that has been presented to
Council for its consideration.

QPERATION OF THE COMMITTEE

Methodology. The Committee conducted its work in several
phases. The first phase, which was carried out in November and
December of 1982, involved a series of public hearings in several
parts of the city, as well as at City Hall. There were three
regional hearings and one hearing in City Council Chambers. The
first hearing was held at Spring Woods Senior High School on
November 8§, 1982. The second hearing was held at Berean Baptist
Church on November 22, 1982. The third hearing was held at
Bering Methodist Church on December 5, 1982. The fourth and
final session in this first series of hearings was held in City
Council Chambers on December 15, 1982. (During the course of
these hearings, several comments were made about choosing
churches as the sites for some of the hearings. The Committee
chose -these locations not because of their religious
significance, but because they had a history of being used for
community affairs, their locations were well known to the general
public, and access to each such site was convenient from various
places - around the city.) T :

After the first set of hearings had been completed, the
Committee went into executive sessions for a period of approxi-
mately three months, Tfom late December of 1982 until the early
part of April 1983. During that time, the Committee met with
representatives of the Legal Department to review the testimony
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gathered in the initial hearings, as wel} as to discuss the
results of staff research on the subject. Among those partic-
ipating in this work were Messrs. John Whittington, Robert
Collins, Charles Williams, and Adam Silverman from the Legal
Department of the City of Houston, Rent Speer, John Elsenhans ang
Michael McEachern from the office of Council Member George
Greanias, Fred Harper from the office of Council Member Christin
Hartung, and Nancy Brame from the office of Council Member Dale
Gorczynski. Francis J. Coleman, Jr., City Attorney for the City
of Houston, also participated in these conversations from time to
time.

On May 6, 1983, the Committee published the results of its
efforts: a draft of a proposed ordinance requlating sexually
oriented businesses in the City of Houston. At the time that the
Committee published its draft ordinance, further rings were
anrounced at which the Com=ittee would solicit testimony on the
ordinance as proposed. These hearings -- originally planned to
be three in number -- werg ~held .on Wednesday, May 15, 1983,
Wednesday, May 22, 1983, ang- Thursday, May 24, 1983, in City
Council Chambers. A fourth hearing, not originally planned, was
held on Thursday, June 16, 1983, :

Based upon these further public hearings, the Committee then

went back into executive ign with its legal counsel and other
staff to maKe further refinements in the ordtmancs. The changes
made pursuant ¥ thé PUBIIC Comments are noted in the commentary

on the specific ordinance provisions themselves.

An additional word is perhaps warranted on the decision of
the Committea generally (not\to meet with individuals and groups

-apart from the public seSws ns. It was determined early on that

an ordinance such as that being considered by the Committaze, with
its potential for. controversy, should not be subject to private
bargaining between individuals or businesses and members of the
Committee behind closed doors. It was felt by all members of the
Committee that it would be far more preferable to gather al]
testimony and evidence in a public forum, and then reflectively
to consider the information without conferral with private
parties. At the same time, the Committee felt that its executive
deliberations were justified in encouraging the free flow of
discussion of ideas and sensitive concepts, knowing. that the
entire -work product would be subject to the public comment,
review and debate inherent in the Committee's procedures ang the
processes of Council. .

demands for quick action at the Price of working with deliber-
ate speed towards its goals. -It is. for this reason that. the
original date scheduled for submission to Council of a draft

/ The Committee also felt it imperative not to hecome subject
~ o
e




'
t

-
~

[
‘
i
[
]
|
I
{
I

{
|
1
L
L
[

—arm

Sexﬁally Oriented Businesses
Page 5 - .

version of an ordinance was moved from January 25 to July 1y
(This date was pushed back several more times, and for simila
reasons, before the ordinance was finally submitted to Council.
It was for this same reason that additional hearings wer
scheduled during the second phase of the public sessions
Likewise, the Committee decided to regquest that the propose
ordinance be considered during the course of three readings, a
contrasted with the normal procedure of suspending th
three-reading practice and passing ordinances -- even thos
oftentimes having major effects on the city -- on an emergenc
basis in just one reading. Throughout its work, the goal of th
Committee was to assure ample ventilation of all points of view
the thoroughgoing examination of all of the very difficul
questions involved, and as complete an understanding as possibl
by all parties of the issues confronting the Committee and th
solutions arrived at. RS

Analvsis of Testimonv. The hearings held by the Committe
on the Proposed Regulation of Sexually Oriented Businesses wer
among the most extensive ever .held by any committee of th
HBouston City Council. The hearings were open to all persons wh
wished to testify, and the Committee made no attempt to limit th
type of remarks made to the Committee or to censor those remark
in any way. (At this point it should be noted that the Committe
also accepted written comments freom anyone, regardless of whethe
they testified in person. Such comments became part of ¢th
Committee's public record as a matter of course. ) However,

\(clear distinction should be drawn between the Committee's will

ingness to permit full expression of diverse views -~ a willing
ness that is reflected in the transcript of the hearings -- an
any wholesale incorporation of those remarks hy the Committe
into the ordinance proposed to Council. Indeed, a chief functio
of the Committee was to evaluate the testimony, and to set asid
those comments seen as not germane to the issues at hand ©r no
dealing with problems, addressing instead those issues within th
rightful purview of the city.

Thus, although there were a substantial number of witnesse
expressing a fundamentalist opposition to what those witnesse
deemed obscenity and pornography, the Committee chose -- and i
fact made clear during the hearings -- to focus its efforts o
iand use issues rather than questions of pornography and ob
scenity. Similarly, a number of witnesses made comments advers
to the operation of gay bars.. Again it was pointed out to thos
witnesses that such establishments were not necessarily withi
the working definition of a “"sexually oriented business® (
definition that was modified over time as the ordinance wa
further refined) and therefore not a subject in themselves to b
cdealt with in the proposed ordinance. Finally, a number c
witnesses made . statements and proposals that would effectivel
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ban all‘sexually oriented businesses, as that Phrase is broa'dly
defined. The Committee made it clear, both during the hearings-
and afterwards, that it was not the intgntion of the Committee to

matter inadvertently) eliminated the OPportunities for such
businesses to exist in the City of Houston.

With these comments by way of preface, it is useful to
review briefly the principal points made during the hearings and
later relied upon by the Committee in the drafting of the
proposed ordinance. Further comments on the use of the testimony

Thpoint made by many witnesses that seemed of merit
to the Committee was that sexually oriented businesses, while a
ruisance and not necessarily representative of the desires or
activities of a majority of —Houstonians, nonetheless have a right
to exist. The rights of individuals were a theme in the testi-
mony of a number of the witnesses. The willingness of
Houstonians to "live and let live" was reinforced in the findings
of a Houston attitudes Survey conducted by Dr. Steven Xlineberg,
of Rice University, along with others. Briefly put, that study
concluded that Houstonians were loath to Support restrictions on
personal behavior. Among those witnesses whose testimony was
seen as most helpful by the Committee, the majority of such
witnesses were generally solicitous of individual and minority
rights, not anxiocus to impose any community standard of conduct
on unwilling individuals, and concerned with merely striking an
appropriate balance between the needs of the community at large
and the rights of individuals to do as they please.

The @ point made by many of the witnesses to whose
testimony the Committee repeatedly referred during its delibera-
tions was that while these businesses might have the right to
exist, protection of their rights could be consistent with
effective regulatory restrictions that would minimize the adverse
consequences of those businesses to adjacent areas and activ-
ities. These witfiesses -- many of them individuals who had
direct personal experience of these businesses in their neighbor-
hoods, or representatives of civic organizations that had had -
many dealings with the problems created by such businesses -
stated that while the businesses might have a right te exist,
steps could be taken that, while not unduly restrictive of their
operations, would offer some assistance to those neighbors and
businesses ' surrounding the sexually oriented business. For
instance, one gentleman living on West Alabama next to an adult
bookstore, while agreeing that such businesses would probably
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= continue. to exist and that he was resigned to that fact, aiso

cited a series of untcward incidents occurring on or near his
property- that were direstly related to that adult bookstora. His
position seemed to be that while Council might not be able to rid
hiz of the business, it might nonetheless take steps to amelig-

rate the worst effects of that enterprise.

[ The point made by many of the witnesses who proved
most helpful to the Cozmittee in providing quidance for the
drafting of the ordinance was that among the most important
negative effects of these businesses were the adverse conse-

p quences on neighborhocd protection and enhancement, and the
consequent adverse effect on property values. A number of

; eighborhood representatives and civic club participants re-

1 counted nuzerous instances of problems that had been created by
these businesses for neighborhoods which were trying to preserve
a neighborhocod fabric. Several real estate brokers with substan—-

{ tial experience in areas affe by sexually oriented businesses
offered documented instances in which property values had been
affected by the establishment of sexually oriented businesses, as

1 well as information of a2 more general nature as to the effect of
these businesses on the course of neighborhood development. Inm
expert testimony by Dr. And ick of the Rice Center, given
before the £full Council, this "cause and effect® syndrome was
again attested to. It seemed to be a consensus. among both the lav.
and expert witnesses that in neighborhood areas and areas of

{ quality commercial development, the establishment of sexually

sy

\_9
\ -
. -
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oriented businesses had a detrimental effect on property values,.
at least in part because they were perceived adversely to affect
the quality of life -- including among other things such issues
és suitability for family activities and stability of the
neighborhood environment -- of the area. :

The (fourtd) point rade by the witnesses whose testimony was
most common relied upon by the Committee was that among the

\ Rost significant problems created by the businesses were the
ancillary activities caused by the clustering of businesses, as
in the case of street prostitution in the lower Westheimer area,
and the problem of exterior appearance. Even where businesses
could not be forced. to relocate because of apparent preemptions
in state law, most witnesses stated that reasonable controls on
signage and exterior zppearance were required. The intrusiveness
of the signage and exterior features into the- conscicusness of
the community was rep2atedly cited. It was ~also noted that
although adults might train themselves to ignore such signage, it
would be hard if not impossible to demand the same
self-discipline from children. . That children would be likely

. attracted to such advertising (which in at least one case even
S~ featured popular cartoon characters) was perceived as . . a

L significant problem in the expert testimony of one psychiatrist,

l
L
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who cited information discussing the relations between expos.ure

to such signage and psychological problems those children might -

subsequently experience.

Th@point developed in the testimony and regarded as
significant—By the Committee was that sexually oriented busi-
nesses are likely contributory factors to criminal activities
that are encouraged as ancillarv to these enterprises. fThis link
between these businesses and related problems of criminal
activity was affirmed by the Chief of Police and other represen-
tatives of the Police Department, as well as by non-expert
witaesses with long personal experience of living in areas where
sexually oriented businesses are located. To the Committee, this
issue of criminal activity occurring in the area of sexually
oriented businesses was not a central problem, but rather a
concurrent question of somewhat lesser significance than the land
use issues., At the same time, however, the Committee felt that
the testimony justified the conclusion that the criminal activity
that does tend to occur in the vicinity of sexually oriented
businesses, particularly where those businesses have clustered,
has an adverse effect on property values. This adverse effect
makes such activities a secondary concern, even though the
principal focus of the Committee and the ordinance is on land use *
matters, - e ‘

The oint brought out in the testimony -- particularly
the testimony of city employvees engaged in enforcing current
statutes requlating such businesses, as well as private in-
dividuals who have sought legal recourse against such businesses

N=- was the difficulty of achieving reasonable enforcement of the

law. Part of this enforcement problem centers on the relatively
limited arsenal of remedies available to home-rule cities under

" Texas law in such circumstances. Some of the problem has been

alleviated by cooperative efforts between cities and counties, as
is the case in Houston, where Harris County cocperates with the
city by bringing suits whenever requested to accompany a city
suit, thms bringing into play the padlock power of the county --
a power the city lacks. However, another part of the problem is
that existing laws and ordinances are structured in such a way as
to make it difficult to sustain an acticn against even an of-
fender clearly in violation of the law. For example, if an
injunction for abatement of a nuisance is brought against the

owner of a particular sexually oriented business -- such as an. .

adult ‘modeling studio  -=-it is quite possible that by the time
the suit is actually brought to trial the ownership of the
business has been transferred. The case is then thrown into
linmbo because the appropriate party or parties is (or are) no
longer ®joined™ in the suit. The lawsuit stalls while the
business continues in Cperation. . '
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L\ which the Committee thought relevant to it
'. cdeliberations regarded those businesses which are thought ¢
enjoy special protection under the First Amendment. This issu

was perhaps one of the most difficult that the Committee faced

[ Despite whatever personal preference the members of the Committe
might have had, the clear mandate of the Committee was to prepar

an ordinance that was as legally defensible as possible. Afte

' considerable deliberation, the Committee accepted the contention
of those lawyers who argqued that to lump First Amendment and al

other businesses into one indistinguishable category for purpose

‘ of regulation would probably be unwise and cause the ordinance ¢
be submitted to substantial challenges. This is not to say tha

the arquments of the lawvers are unquestionably correct. Nor i

i it o say that following the recommendations of these lawver
represents what the Committee believes to be wise public policy

\‘But what the Committee did was to remember continuocusly it
principal charge, and to set aside its personal preferences an

opinions in favor of proposing an ordinance with a maximu
likelihood of being upheld in court.

L Y

-
=, -,

While a variety of other ‘issues and problems were raised i
testimony taken before the Committee, the foregoing points seeme
to members of the Committee to be the most significant and worth
of attention. The manner in which this testimony was translate
into proposals for legislative action will become clear in th
Section by Section Analysis that follows below. -

Petaminh
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PRIOR HOUSTON ATTF.MPTS' TO REGULATE

Early Efforts. The proposed ordinance does not represer
the first attempt by the City of Houston to regulate seyuall
oriented businesses. As stated in HQUSTON: A HISTORY, L
David G. McComb: '

"In 1840 a city ordinance provided a fine of not 1les
than $50 and a jail term of ten to thirty days for any wome
committing lewd actions or exhibiting herself in a publi
place in a style ‘'not usual for respectable females.
Brothels within the city limits could not be located close |
than two squares to a family residence. A supplementa:
ordinance  in 1841 required a $20 bond for a 'female of il
fame' found in a public place after 8:00 p.m. in order t
ensure good behavior.. Although perhaps not a prostitute
one of the most notorious female characters from- the peric
was Pamela Mann, an expert at firearms, knives, horsebac
riding, and profanity. She  appeared in court at wvariou
times charged with counterfeiting, forgery, fornicatior
larceny, and assault. According to William Ransdm Hogar
she ran. the Mansion House Hotel in such fashion ths
'Mrs. Mann and her ‘'girls' achieved a satisfying succes:

e e o I e
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providing Houston with female companionship of a 'robust ang
none too virtuous nature.'”™ .

Universal Amusement. A more recent and perhaps more relevant
attempt to regqulate sexually oriented businesses in Houston
occurred in 1977, with the passage of Ordinances 28-65 and 36-14.
Ordinance 28-65 amended a prior ordinance to make it "unlawful
for any person to operate or cause to be operated an adulst
commercial establishment within two thousand (2000) feet of a
Church, school or other educational or charitable institution."
Under this ordinance, an "adult commercial establishment® was
defined as ™any business or enterprise havi as a _substantial or

igni £3 ortion of i+s stock in trade or activity the sale,
distribution, lending, rental, exhibition, or otner viewing of
material depicting sexual conduct or specified anatomical areas
for consideration.™ Ordinance 36-14 made it unlawful to operate
within two thousand (2,000) feet of a church, school or other
educational or charitable institution any motion picture theatra
“"which exhibits a film that explicitly depicts ... contact
between any part of the genitals of-one person and the genitals,
mouth or anus of another person; ... contact between a person's
mouth, anus, or genitals and the mouth, anus, or genitals of an
animal or fowl; ... manipulation of a person's genitals; ...
defecation; or ... urination.” Both ordinances required all
businesses coming under the ambit of the law to bring themselves
into compliance within thirty (30) days of Passage aof the
ordinances. (A third ordinance, not as significant, dealt with a
redefinition of “"putlic amusement park®™ and “places of public
entertainment and amusement.")

The 1977 ordinances were successfull hallenged in a 1977
case styled Universal Amusement Co., v. Hofheinz. 1In .an opinion

- handed down October 5, 1977, Judge Ross N. Sterling granted the

request of plaintiffs for declaratory and injunctive relief. At
the conclusion of the trial, the Court orally declared the
ordinances unconstitutional on their face, permanently enjoined
their enforcement against plaintiffs, and severed plaintiffs:
claims for punitive damages and attorneys' fees,

For purposes of considering the ordinance now being proposed
by the Committee, it is instructive to consider the grounds on
which the 1977 ordinances were struck down as unconstitutional by
the Court. ’'Although at least ‘one of the attorneys appearing
before’ the Committee during its second session of hearings
alleged that no ordinance could be fashioned that would meet the
objections made by the Court, the Committee is of the opinion
that it is indeed possible to draft such an ordinance.

In summary, Judge Sterling held the ordinances unconstitu-
tional on grounds of vagueness, stating that this alone would be
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sufficient grounds to void the ordinance on grounds of unconsti-
tutionality. Eowever, he went on to say that in his opinion
there were other constitutional defects, namely that the ordi-
nances were violative of the First and Fourteenth Amendments to
the Constitution by abridging the freedoms of speech and press
guaranteed therein, that they denied the plaintiffs the egual
protection of the laws as guaranteed by the Fourteenth Amendment,
and that they denied plaintiffs due process of law as guaranteed
by the Fifth and Fourteenth Amendments.

Vaqueness. The Court found that the challenged ordinances
violated basic tenets of constitutional law. It cited the
general rule that whenever a penal statute is involved -- as was
the case here, since a fine of up to $200 was to be imposed for
violations of ordinance 28-65 ~- the terms of that statute "must
be sufficiently explicit to inform those who are ~subject to it
what conduct on their part will render them liable to its penal-
ties® and that "a statute which either forbids or requires the
doing of an act in terms so vague that men of common intelligence
must necessarily guess at -~its meaning and differ as to its
application violates the first essential of due process of law,"

-

than the usual rule requiring exactness in the drafting of a
penal statute was involved in the case at hand. The ordinances
in question were not only penal, but also restricted the exercise
of First Amendrent rights. Wwhile the Court did not hold that no
such restrictions on Pirst Amendment rights could ever be suc-
cessfully enacted, it did state emphatically that in such in-
stances even stricter standards than those required of ordinary
peral statutes would be called for.

However, the Court was guick to point out that even more

The plaintiffs in Universal Amusement claimed that the
ordinances under examination failed both the general test of
strictness required of any penal statute, not to mention the
stricter standard applied when a law restricting First Amendment
rights are in question. With this argument the Court agreed.
Especially troublesome was the lack of anv definitions whatsoever
for such words as ®"Church,™ "school," or "other educational or
charitable institution." SimilarTy, the works ®substantial®™ and
*sigpificant® as used to modify ®"sortion of its stock in trade or
activity®” was found by the Court to be "hopelessly vaque."™ As
the Court pointed out: S

®"Any theater which ever exhihited *'X or R' movies
might be covered from time to time depending on the
meaning of the words ‘substantial’ and 'significant.'"

The Court noted that one of the asserted purposes of the
ordinances was the protection of children, but held that this
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\§ to live in a particular section of town so that a watchfyl éye

could be kept on them. To paraphrase The Mikado, the legislative -

remedy should fit the problem. Another possible way of looking
at it is that the cure should not be worse than the disease.

just overbreadth, but "substantial overbreadth. " The Court
seemed to be of the opinion that the attempt to regulate busi-
nesses which dealt in material depicting "sexual conduct® or
"specified anatomical areas” failed the overbreadth test because
it raised the distinct possibility that the ordinances would
*deter those who normally deal with such materials from exercis-
ing their right to sell or exhibit them because (1) what they
i sell or exhibit might fall within the scope of the ordinance, and
i (2) their dealings with such raterial might result in the brand-
ing of their businesses as "adult commercial establishments.”™ 1In
1 the opinion of the Court, the ordinances being challenged had the
potential to effectively prohibit all theatres from showing "R"
rated movies and medical bookstores from selling books on anatomy
. or physiology which depicted. nudity- or partial nudity. Coupled
z with the fact that the ordinances as written were not in the
opinion of the Court subject to narrowing by state law decisions,
the ordinances were found to be consequently overbroad and
therefore constitutionally infirm.

[ In Universal Amusement the Court found that there was not

™~ :
Protected Speech. The ordinances that were the subject of
l the lawsuit in Universal Amusement attempted to requlate to some
extent activities normally considered as under the ambit of the
First Amendment. Therefore one of the issues was whether the
crdinances abridged freedom of speech in any unwarranted fashion.
1 The Court noted that there could be regulation of such speech.
But, the Court stated, such regqulation must be reasonable. In
{ the case of the ordinances at issue, the Court held that the
!

administrative officials charged with enforcement of - the ordi-
nances were left free to exercise what the Court characterized as
\\\"virtually unfettered discretion."™ For instance, under the
ordinances it was left to a policeman to determine what was a
*church® or "school.™ Such breadth of discretion was found by

the Court to be unacceptable in ordinances which proposed to

regulate what were considered First Amendment activities.

This concern for protected speech was heightened by the fact

that as a practical matter the ordinances -did not merely limit. -

the time and place and manner where the activities at issue could

be engaged in. Instead, in application the ordinances banned all

such activities from the City of Houston, at least as far as the

Court could see under its review of the facts. Under such

circumstances, the Court stated, it was impossible to say that

-~ these particular ordinances represented a reasonable restraint on
L the First Amendment activities at issue. ‘
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Equal Protection. The Court in Universal Amusement alsco

stated that while a city can treat different classes of people in -

different ways, the difference in treatment must be based on some
rationale directly connected with the appropriate exercise of
municipal power for accepted purposes. The question in the
particular case was whether the city, in treating the businesses
at issue differently than other businesses, was doing so for
reasons that were grounded in acceptable public policy consis-
tently applied. The Court also noted that of some importance
would be whether the state had already enacted legislation to
deal with the public policy issues stated as the grounds for the
ordinances, ‘

In Universal Amusement, the Court found that the purported
purpose ©OI protecting cnildren and permitting them to be raised
in a suitable atmosphere, while perhaps worthwhile, did not call
for the expansive ordinances that had been attempted. Moreover,
the Court noted that there were already a substantial number of
laws on the books at the state level dealing with the problem of
protecting children from such activities. The Court distin-
guished the Detroit ordinance, on which Houston had relied, by
noting that one of the primary purposes of that ordinance was to
preserve the quality of urban life. Given these facts, the Court

seemed to believe that the City of Houston had gone too far in:

its ordinances, given the goals it was seeking to accomplish.

Due Process. The final issues dealt with by the Court in
Universal Amusement was that of denial of due process. The Court
found that while some exercise of municipal authority in this
area might be justified, the crdinances at issue went far beyond
what was permissible and in effect deprived persons of their
property without adequate reason or compensation. First, the

.ordinances effectively banned such businesses from the city even

though it purportedly only limited their ability to locate in
certain areas. Second, the ordinances were drafted in such a way

that even if a business could find an acceptable location, the-

business wounld forever be in jeopardy of losing its authority to
operate 1if a church or school moved within the prohibited
distance. ‘

Summarv. In reviewing the decision of Universal Amusement
for purposes of its work in drafting an ordinance proposal, the

~

Committee kept several points in mind with regard to the fore-.

going discussion. First, businesses that are argued as under the
ambit of the First Amendment enjoy special protection. But even
the Court in Universal Amusement seemed to indicate that such
protection is not absolute and that reasonable regulation is
permissible.. ' Therefore, the Committee took special care in all
matters of regqulation affecting First Amendment businesses to
exercise what the Committee deemed prudence and restraint,
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. Fifth, the Committee has provided in the ordinance for

aggrieved by administratioa of the ordinance. At the same tirme,
however, the ordinance has throughout been designed to limit the
discretion of the administrative officers in charge of the
ordinance to minimize the possibilities for such abuses of
discretion that would require redress.

ety e e | \—‘.-u-‘

locations available to sexually oriented businesses, it is not
proaibitory in what it seeks to accomplish., After reviewing a
series of maps developed in accordance with the distance formulas
set forth in the ordinance, the Committee feels that there is
reasonable evidence to Ssupporst the conclusion that such is indeed
the case.

o ot agy

[Yreprayery

REMEDIES ADOPTED BY OTHER CITIES

Houston is not the only ‘American city to have had to deal
with the problem of sexually oriented husinesses. Other munic-
ipalities such as Detroit, Boston, Chicago, Dallas, Los Angeles,
and Santa Maria, California, as well as regional governments such

“ as Fairfax County, Virginia, have also grappled with the issue.
Although Houston is unique as compared to these other governments
with respect to the zoning issue, there are nonetheless lessons
that can be drawn froam comparing the experience of other
municipalities to our own.

sariianat

Detroit. The efforts of the city of Detroit to requlate
sexually oriented businessss found their roots in attempts made
- in 1862 to combat the skid-row effects occurring in certain
neighborhoods. Ultimately, the city in 197¢ amended the
anti-skid row ordinance developed out of that earlier effort to
cover sexually oriented businesses. These new regulations were
upheld by the United States Supreme Court. The kev elements of
this ordinance provided the following:

(1) Sexually oriented businesses were explicitly
defined;

(2) Sexually oriented businesses were prohibited
. within five hundred feet (500') of an area zoned
residential; -
(3) Sexually oriented businesses were prohibited from
locating within one thousand feet (1000') of any
- tvo other requlated sexually oriented businesses;
and

yseveral avenues of recourse for any Party that believes himself-

-~
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I
mixed into the general run of cffice buildings and retail énd
[‘~ wholesale operations. Substantial residential housing or resi-
dential activities were not part of the fabric of the
neighborhocd. o

The decision to create a Combat Zone proved advantageous to
the city of Boston for a number of reasons. First, the creation
of a single such zone where all businesses were treated alike
avoided any charges that the Boston regqulatery scheme violated
the equal protection provisions of the Fourteenth 2Amendment.
Second, by creating a particular zone where such businesses could
be established without question, the City avoided the sometimes
difficult issues involved in trying to define what would or would
; not be considered a "sexually oriented business.™ Finally, the
H city was under this scheme able to avoid the difficulties and
1 confusions that can sometimes be attendant upon any system

involving licensing. In addition, the Boston approach entailed
! lower administrative costs, gave the city firm control over the

growth of the sexually criented businesses industry, and provided
city officials with a controlled environment -- essentially a
laboratory -- in which to Investigate the effects of sexually
oriented businesses on their surrounding environment. It 1is
interesting to note that while the Boston plan has met with
reasonable success, it has not been copied by any other American
city.

[T IVEN

While the Committee was urged to consider the combat zone
concept for EHouston, the proposal was discarded at a rather early
point in the deliberations. The principal reason for rejecting
the concept was the geographical difference between Boston and
Houston. Boston proper is a city of fairly limited land area.
Houston currently contains approximately 560 square miles. While
a2 single combat 2zone might work in Boston, given its limited
size, the Committee concluded that a defensive combat zone
approach in Houston would require at least several such areas
throughout the city. Otherwise, those located at a distance fron
tha single combat zone might argue that their right of access tc
sexually oriented businesses had been wrongfully limited. The
other problem, of course, would be that of locating sites foz
these multiple combat zones. Although several witnesses
advocated this approach to the Committee, no witness was ready tc
volunteer his or lier area as a candidate for such a zone -- ir
itself elogquent testimony to the perception of the effect of
these businesses on their. surrounding areas, a perception that
expert witnesses would show appears to translate into adverse
consequences for property values.

(== = g e e e o
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r
Chicago, 1n 1977, the city of Chicago amended its municipal L)
- to 1nclude new regulations on adult-use businesses. The - ts
1icago ordinance generally followed the Detroit legislation, 1-
he basic strategy of the regulatory scheme could be broken intg >f
hree parts: first, there was a strong effort to define the 1e
jxrpose and intent of the ordinance; second, there was a good ad
eal of effort put into defining sexually oriented businesses;
and third, there was substantial time spent to carefully define
ixe type of regulation and enforcement being adopted. ic
he
The Chicago ordinance also had some features not found in . as
e Detroit ordinance. First, registration standards were imposad re
at required nine types of responses, mostly concerning owner- he
ship. Certain restrictions, though vaguely defined, were placed to
11 exterior displays. On this particular point, the ordinance al
ovided that ®"no adult use shall be conducted in’any manner that ng
pernits the observation of any material depicting, describing or a
Jilating to 'specified sexual activities' or 'specific anatomical
greas' from any public way or frem any Property not registered as
an adult use." This pProvision. was under the ordinance applicable os
% "any display decoration, sSign, ‘show window, or store cpening, " ct
d.nally, fines of not less than fifty dollars ($50.00) nor more he
than two hundred dollars . ($200.00) were imposed for each offense he -
“ith the provision that in the case of a continuing offense to
i; day during which the offense continued could be -counted as 3 he
stpPacate case. A ' _ ng
cl Dallas. The city of Dallas adopted an ordinance regulating
S.xually oriented businesses ip 1977. Interestingly, while ax
Dallas is a zoned city, this regulatory ordinance was not made i--
irt of the zoning ordinance, but rather was incorporated into ed
€ general municipal code. The Dallas ordinance, like that in of
Chicago, was closely modelled on the Detroit law. '
l Under the Dallas ordinance, the distance requirement between ef
sexually oriented businesses and areas zoned residential was one 8=
ousand feet (1000'). <This distance was measured as a straight ce
ne from property line to property line of the two conflicting ue
Structures without regard to intervening structures. It is nt
irstructive to note that this one thousand foot (1000°') re-,ﬁ& Wo
{riction was struck down due to lack of evidence as to the in
C¥teriorating effects sustained by neighborhoods a4s a result of SO
the interposition of sexually oriented bu§inesses. 'pe
, . - ‘P
Los Angeles. In 1978, the city of rlos Angeles imposed a :he
thirty (30) day moratorium on the establishment of new sexually A=
iented businesses in order to provide an opportunity for the
c to draft a new and comprehensive ordinance regqulating the
i.._ try. (It is not clear whether such a moratorium would be;// 1i-
p[fmissible under recent antitrust decisions involving the {th

L
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liability of municipalities for violation of the Sherman Act.)"
The city then used its Planning Department to study the effects
of sexually oriented businesses on their surrounding environe
ments. The conclusion of this study was that requlation of
sexually oriented businesses was necessary to ‘"prevent the
continued erosion of the character of the affected
neighborhoods. "

The drafting of the Los Angeles ordinance followed the basic
pattern established in the wake of the successful effort by the
city of Detroit. What businesses were "sexually oriented® was
meticulously defined and the activities of those businesses were
likewise carefully delineated. Similar care was taken in the
definition of the city's requlatory authority and with respect to
the fines imposed for violations of the ordinance. An additional
section provided for severability of the ordinance, thus allowing
the ordinance to stand even if a particular section failed a
judicial test.

At this writing, our best information indicates that the Los
Angeles ordinance has withstood any challenges and remains intact
as originally passed. Again, a key element in the success of the
ordinance was the careful development of information on the
nature of the problem being addressed, thoughtful efforts to
delineate as clearly as possible the intent and operation of the
ordinance, and a strong rational tie between the problems being
addressed and the regqulatory scheme.

Fairfax County, Virginia. The ordinance adopted in Fairfax
County, Virginia, for the regulation of sexually oriented busi-
nesses again follows the general pattern successfully established
by the city of Detroit. However, in the area of issuance of
permits, the Fairfax County ordinance is much more detailed.

Specifically, the Fairfax County ordinance gives the chief
of police jurisdiction over the application process. In exercis-
ing this responsibility, the chief of police receives assistance
from the Inspection Services Division, the Fire and Rescue
Services, the Director of Health, and the Zoning Enforcement
Division. The annual fee for renewal of the license is Two
Thousand Dollars ($2,000.00); this annual renewal fee is 1in
addition to a business license tax. The applicant must also
complete a comprehensive application form dealing with the type
of business, location and ownership. With respect to ownership,
in-depth information is requested, and checks are made on the
criminal records or prior questionable activities of the appli-
cant.

Additionally, permit fees are required from massage techni-
cians. These permits specify fees, term of the permit and health
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requirements. Again, the application is comorehensive ang delves
into the applicant's background and history, and is accompanied
by fingerprints. The ordinance also goes further +han the
Detroit law in setting minimum standards for Sexually oriented
businesses with regard to structure and general hyéiene, the
display of permits, and the establishment of a right of entry for
relevant government inspection agents.

Santa Maria, California. The ordinance enacted by Santa
Maria, California, is interesting in that it provides a requlato-
ry scheme whereby sexually oriented businesses are divided into
different classes, as follows:

"Class A" Sexually oriented businesses are those
which provide entertainment in conjunction with the
operation of an eating place.

"Class B" sexually oriented businesses are those
which provide entertainment in conjunction with a
business whose principal activity is the serving of
alcoholic beverages,

"Class cC" sexually oriented businesses are those
where entertainment is offered’ in conjunction  with
either of the business activities described as "Class
A" or "Class B," but where the exhibition of the human
body is involved.

Under this requlatory scheme, "Class A" businesses are the
most lightly requlated, "Class B" businesses more so, and "Class
C" businesses most of all. "Class C" businesses must deposit
with the Director of Finance a refundable deposit of five hundred
dollars ($500.00). This deposit would be used to pay the costs

This particular legislation was probably less referred ¢o by the
Committee than any other statutory scheme because its. purposes
seemed on the face of the ordinance to differ notably from the
burposes of the ordinance proposed for Houston.

SECTION-BY-SECTION SUMMARY OF ORDINANCE

Legislative Findings. The legislative findings sections of
the ordinance has been drafted to summarize as concise{y but as
needed, and why the ordinance has been structured in its present

form. This Repor: is also incorporated by reference into the
Legislative Findincs.

The city bases its right to requlate sexually oriegted
commercial enterpr:ises on its general police powers -- the right
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to pass legislation to assure public safety, health, morals ;né
other related goals. The city also basms its right to regqulate
as proposed in this orcdinance urder specific grants of authority
from the state, including art. 1175, €22 (authorizing regqulatior
by municipalities of places of public arusement), Art. 1175, §2:
(authorizing licensing by runicipalities of businesses suscepti-
ble to the police power), Art. 1175, §24 (authorizing municipal
requlation of billboards and other exterior signage), Art. 1175,
§34 (authorizing municipalities to exercise the gereral police
power), and Art. 2372w (anthorizing municipalities +o regulate
businesses whose principal activity is the offering of services
intended to provide sexual stimulation or sexual gratification).

The Committee has proposed that Council exercise the
foregoing powers on the basis of its findings generated through
the hearings held by the Committee and Council between Novem-
ber 4, 1982 and October 25, 1983. These findings have already
been discussed at soze lencth in the foregoing subsection titled
"Analysis of Testimony." The Legislative Findings section of the
ordinance briefly summarizes_those findings. :

Article I: Definitions. The definitions included under
Article I have been carefully crafted to conform with the Commit-
tee's intention to regulate as effectively as possible, without
infringing on federal constitutional guarantees, areas preempted
by state legislation or the operation of legitimate businesses.
Although most of the definitions are by their nature
self-evident, comments on some of the definitions are warranted
to underscore the balance which the Committee constantly sought
between effective regqulation on the one hand and, on the other,
the limits placed on municipal action by federal constitutional
guarantees and state law. .

T

"Enterprise,® for exaczple, refers only to those establish- |
ments whose majg§ business involves products or services intended
to provide sexual stimulation or gratification. Inclusion of the
word "major®” is iptended exempt out such businesses as conve-

nience stores which se - * or *Plavairli® her similar
such magazines as 3 relatively small part of their overall opera-

tion. In addition, specific exemptions are granted to several

categories of businesses. Adult bookstores, adult movie theatres
and businesses licensed to sell alcoholic beverages are exempted
because of apparent preemption by state law; massage parlors are
omitted because they are covered by another city ordinance. (It
should be noted, however, that although the foregoing businesses
are not defined as "enterprises,® and therefore not subject to
the locational and permit requirements of the ordinance, they
still are subject to specified provisions of the ordinance.)
Businesses licensed by the state, such as those employing
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psychologists or physicians are also exempted, as are buginesges
whose major activity is the selling of clothes,

The definitions in Article I also offer good examples of the
consistency in reasoning which the Committee sought to achieve in
its work. For instance, it has already been noted that a“major
theme - in the testimony heard by the Committee concerned the
déletériqgg*éffeéﬁé*&f?§EXﬁalgyao:§£ggggwgpsin§5§9§gbn children,
and the consegquent:problems-caised”#4tneighborhsod s ability and
Eﬁgiqﬁéifi? d%hliféf“as“refléctEﬁTianggpgﬁs v .. For this
reason, schools were placed within the category of protected
establishments near which such sexually oriented businesses
cannot be located. (It was this same general line of reasoning
—-— namely, the need to protect areas frequented by children and
used for family oriented activities -- that led to including
churches among the protected activity categories.) However, it
was also concluded by the Committee that at some point a person,
even though still in school, matures to the pPoint where the city
can no longer reasonably claim the right to protect him or her
from such businesses. While -the age at which maturity mav be
achieved by different individudals may vary, it was concluded by
the Committee that a reasonable cutoff age as a general rule
would be seventeen (17), coinciding with earliest usual age of
graduation from secondary school. For this reason the definition
of "school"™ (Article I, Section V] is limited “to public and
private schools used for primary or secondary education.*

Another problem the Committee faced in drafting the ordi- -
nance proposal was to minimize opportunities for circumvention of
the crxdinance. Concern was expressed by all members of the
Committee and by the Legal Department, that some sexually
oriented businesses, eager to escape the locational restrictions
placed upon them, might start showing movies and argue that they
were in fact "Adult Movie Theaters” protected by state law and
not subject to municipal restrictions on location. The Committee
has sought to deal with problems of this sort by careful
drafting, as in the definition of “Adult Movie Theatre®, which
specifically requires that such theatres have tiers or rows of
seats facing a screen or projection area, making it clear that
simply 'setting up a projector and a screen will not make a
modeling studio a movie theater under the ordinance.

Article II. Permit Required. Article II of the ordinance
establishes that all sexually oriented commercial enterprises
within the Houston city 1limits must obtain a license from the
Director of Finance and Administration before they can operate.

Article III. Permit Aoplications. The requirements which
must be fulfillead before a permit may be granted to a sexually
orientsd commercial enterprise are set out in Article III. The
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list of information to be supplied, which shall ke submitted to
the Director of Finance arnd Administration, was taken for the
most part from the present ordinance 28-73. This was decided by
the Committee on the basis of issues raised during the hearings.
For instance, a number of witnesses cited the problems inherent
in tracking down the person ultimately responsible for a partner-
ship or corporation; hence, the Committee has recommended a

ocwne ip disclosures which, while not onerous to the
business enterprise, will provide information adequate for
reasonable enforcement of the ordinance should its provisions
subsequently be violated. The application requirements also call
for submission of relevant state-issued documents pertaining to
the authorization of the enterprise to do business within the
State of Texas. The application form shall also include a
written declaration that all information contained in the appli-
cation is true and correct, and that the applicant is in con-
formity with all provisions of the ordinance; violation of these
provisions will be grounds for suspension or revocation of the
permit.

Article IV. Permit Fee. ~'The ordinance establishes a
permit fee of $350.00 for each permit application. The amount of
this fee was based on testimony by William R. Brown, Director of
Finance and Administration, which fixed the cost of processing
each such application at within Ten Dollars ($10.0G) of the
$350.00 figure later adopted by the Committee. Since the $350.00
represents the cost to the city of actually processing the |
application, regardless of whether the permit is approved or
disapproved, the fee 1is payable at the time the permit is re-
quested and shall be nonrefundable. The permit shall be good for |
one year from the date of issuance, and shall be renewable .
annually; the $350.00 feze for each renewal of the permit repre-
sents the costs of each year's review of the permit application
and the ongoing costs of administering the regulations estab-
lished by the ordinamce, including the costs of enforcement i
through inspections of the establishments by city personnel.

It should also be noted that just prior to submission of the
proposed ordinance to Council, a general review of all fees and
charges of the City of Houston was undertaken. This general
review, which will generate the most reliable direct and indirect
cost data in the city's history, may produce a different figqure
for the processing of the permit. If so, an adjustment (most
likely upward) will have to be made in the permit fee. At the
time of this writing, however, the $350.00 figure still repre-
sents the best estimate of the actual cost of processing the
application and administering the requlations proposed under the
ordinance.
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Article V. Issuance nr Denial of a Permit. Assuming the
submitted application conforms to the fequirements of the ordi-
nance, the Director of Finance and Administration muse within
twenty (20) days issue a permit to the applicant, Although there

for example, or the giving of information that is knowingly
false, fraudulent or untruthful -- the most importans of these
reasons focuses on certain distance requirements that must be met
in the location of sexually oriented commercial enterprises.
(Again, exempted from these locational restrictions are adult
movie theaters, adult bookstores, businesses selling aleocholic
beverages, and massage parlors.) Specifically, the ordinance
would require that ail subject businesses be located not Jless
than 750 feet from a church or school (both terms being defined
in the ordinance) and not less than 1,000 feet from each other.
(In the event two such businesses are closer to each other than
1,000 feet, then Article VI, Section B provides that a permit
shall be issued to the applicant "having the longer period of
enterprise ownership at the_same location for which a permit is
sought.”) ~ L .

A third distance requirement set out in Article V has been
characterized as the “residential concentration”® test. A circle
with a 1,000 foot. radius is drawn around the 1location of the
proposed business. If within the circle thereby determined
seventy-five percent (75%) or more of the tracts are residential
(that is, if seventy-five percent (75%) or more of the tracts
were coded as residential, in the city's Metrocom computer), then
the business could not locate there. Conversely, however, shoulgd
land use in the area become more commercial, such that the
percentage dropped below seventy-five percent (75%) + the business
might under a new permit application be granted the right to
operate at the formerly unacceptable location. -

of the problems to be addressed and to then develop solutions
logically and consistently related to the actual problems. For
example, while many who testified acknowledged the right of such
businesses to exist, and while many ' of these same witnesses
expressed solicitude for the rights of those who might want tgo

avail themselves of the goods or services offered by such busi=.

nesses, the same witnesses also expressed strong concern about
balancing these considerations against the effects such busi-
nesses might have on children and the fabric of the family unit,

|

as well as property values and the quality of urban life. - Ia

reviewing the testimony, the Committee concluded that this
concern was justified -- particularly in light of some of the
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expert teétimony offered -- and hence crrated the 750 foot rule
with respect to churches ard schools which were viewed as centers
for family oriented activities.

A second set of problems, brought out in the hearings is the
detrimental effect that the clustering Jof such businesses car,
have on a surrounding area. Testimony from the Chief of Police,
as well as information supplied by residents of areas where
concentrations of such businesses are unusually high, repeated
the point that the clustering oI such businesses exacerbate the
problems they create by developing an atmosphere in which a
“secondary market” of illicit activities -~ both sexual and
otherwise -- are encouraged. .Although most witnesses agreed that
the location of such businesses could not be restricted in such a
way as to effectively eliminate them altogether, most witnesses
== including the Chief of Police =-- stated that in their view a
"separation”™ or "nonclustering® provision would alleviate some of
the problems normally associated with the operation of such
businesses. 1In reviewing this testimony, and in considering the
experience of cities such as Detrpit, the Committee concurred
with the judgment of the witnesses and therefore included a
requirement regarding spacing of the businesses from each other.

A third set of problems identified during the hearings was
the difficulties created when these businesses locate in areac
that are\primarily residential in character.) These problems are
aggravated 1in Houston because of the lack of zoning laws; in the
absence of any ordinance, only deed-restricted developments are
allowed some measure of protection and even that degree of
protection stops at the border of the deed restricted area. Most
witnesses who testified on this point before the Committee
acknowledged that there was little likelihood that zoning would

~Pe imposed in Houston. At the same time, however, many of these

same witnesses indicated their belief that reliance on deec
restrictions as the sole method of protection was woefully
inadequate, particularly since so many of the areas most severelj
affected by the problem of sexually oriented businesses were one:s
in which deed restrictions had irrevocably lapsed, or in whict
such restrictions had never existed at all. -

In reviewing the testimony on this point, the Committec
concluded that there were sound policy reasons for the city tc
provide greater protection for areas of high residential concen-
tration from the adverse consegquences of too many sexually
oriented businesses. Concern for children and family-relatec
activities already cited above with respect to the distance
requirement from church and schools was likewise a factor here.
Concern was also felt for the need to maintain some degree o:
stability in residential areas so as to provide at least :
measure oOf corresponding stabillity 1in the property tax base.
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Finally, concern was expressed that the protections afforded deeg
restricted areas, however minirmal, ought to ke extended by
providing singular (if not the same) Protection to any area with
a high concentration of resicdential usage. (Although the
Committee considered extending the same sorts of proections to
areas less residential in character, it was not thought that the
same policy considerations applied with equal force as areas
became "less residential.")

In evaluating these distance requirements, the Committee
also remained sensitive to concerns that were raised during the
hearings by opponents of the ocrdinance. For instance, at least
one of the lawyers representing some of the businesses that will
be affected by the ordinance argued that the "residential concen-
tration® test was tantamount to zoning. After careful considera-
tion the Committee respectfully disagreed. To the Committee,
there is a great deal of difference between an crdinance Creating

gories for entire areas of the city and an ordinance which merely
requires that if the market,_operating freely, has resulted in an
area that is "predominantly residential® in character, then
certain businesses cannot locate within a fixed distance of that
area. In the first instance, the city dictates lang usage and
only a change by the city in the ordinance fixing such usage will
permit ‘deviation from that rule. 1In the second instance, the
city merely provides that in the event usage in a particular area
should through operation of the free market develop along certain
lines, then certain restrictions will be involvad. Conversely,

(as in a case where an area formerly predominantly residential
became commercial), then the city restrictions would be lifted.
The difference might best be characterized as that between active
and passive -~ or "reflective® —- land management. .

The Committee also took quite sericusly the concerns ex—
pressed during the hearings by some Tepresentatives of the

and costly. However, the Committee believes that introduction of
the Metrocom computerized mapping system into city government
effectively answers this concern. As stated in testimony offereg
before the Committee by Ken Strange, the Metrocom administrator,
it will be possible, for a minimal charge which reflects the
actual cost of computer and clerical time, ¢to determine in
advance =~ and within just a few hours =-- whether a particular
proposed site is permissible for a sexually oriented business.
Under the circumstances, the Comnittee concluded that the "res-
idential concentration® test was not only a suitable remedy for
some of the problems adduced during the hearings, but also that
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the test would not place an undue or unfair burden en ;he
businesses to be regulated.

A brief comment should be made with respect to the appeal:s
process established to provide recourse from permit denials b
the Director of Finance and Administration. While an initia-
appeal hearing before the Director is provided for in the
ordinance, the Committee felt that given the nature of the issuec
involved, and the desire to assume that t>e ordinance in bot}
theory and practice did not operate to abuse individual rights,
an appeal to Council should also be provided. This has been done
in Article V, Section E.

Article VI. Existing Enterprises. The method of transitior
from the present situation to tnat under the new ordinance, anc
specifically the treatment of previously existing businesses
under the new ordinance was the subject of considerable thought
by the Committee. The results of that lengthy consideration o:
the transition problems are embodied in Article VI.

Section A of Article VI provides the timetable under whict
businesses must conform with the ordinance. For this purpose the
ordinance divides the City into four quadrants; compliance wit?
the terms and conditions of the ordinance are phased through use
of these quadrants. Section B provides that where two subject

| businesses are within 1,000 feet of each other, that busines:

having the longer period of ownership at the same location shal:
receive the permit, while the business with the lesser ownershij
period at the same location shall be denied a permit. In thi
opinion of the Committee, this approach seemed the fairest way t
treat the difficult problem of dealing fairly with businesses to«
close together to comply with the ordinance, without abandonin:
.entirely the attempt to enforce the ordinance against existin
businesses. The Committee chose to remain consistent with thi.
*prior in time, prior in right®" approach by providing that wher
a subject business is closer than 750 feet to a church or school
that business will not be required to abandon the location if i
can be shown that the period of enterprise ownership at the sam
location exceeds the length of time the church or school has bee
located at that site.

Sections C and D of Article VI deal with the difficult issu

\\qof' grandfathering versus amortization of existing businesses

The Committee decisions with respect to the issues raised by thi
question again exemplify the careful attempt to base legislativ
action on the relevant information gathered during the hearing
process as well as the desire of the Committee to offer th
maximum possible protection to individual interests while als
dealing effectively with the need for action testified to in th
hearings.




S bt

e v——

Lo I Yy

"Sexually Oriented Businesses

Page 29 ‘ .

During the hearings, it became evident to the Committee that

the problems created by sexually oriented businesses had been °

2llowed to persist for so long that merely addressing the problem
“from here on out"™ would not be adequate. Prospective legis-
lation would do 1little or nothing to alleviate the current
serious problem caused by businesses already existing. The
Committee therefore concluded that existing businesses should

come under the ordinance; for this reason the Committee rejected;/

grandfathering of existing businesses and determined that amor-
tization would be the appropriate approach. At the same time,
however, the Committee recognized that even if existing busi-
nesses were to be brought under the ordinance, this could not be
done in a way that would ignore the investments that had been
made in the businesses (and therefore orima facie unconstitu-
tionally deprive persons of their Property without just compen=—
sation,). . The Committee understocd -~ and if it had not, it

certainly would have after having been drilled on the point
numerous times bv representatives of the Legal Department --

that even under an amortization approach the amortization period
could not be so short as to affectively deprive the owners of the

subject businesses of their-® property interests without just
compensation.

Sensitivity to the need for an adequate amortization period
was frustrated, however, by the lack of evidence in the hearing
record on which the Committee could base its decision as to what
constitutes an appropriate amortization period. No member of the
affected industries, nor owners or representatives of affected
individual businesses, appeared before the Committee for purposes
of offering testimony on this point. (One owner of an adult
bookstore did suggest, by written correspondence to the Commit-
tee, that the amortization periocd be extended to ten (10) years;
however, the Committee believed that this suggestion was un-
realistic. Certainly the recommendation was not supported by any
factual data.) : . '

. In the absence of such testimony, the Committee found itself
in a difficult position. While the Committee admittedly wished
to legislate the shortest possible period within which subject

s

businesses must come under the ordinance or, alternatively,

abandon their present locations, the members did not want to
impose a time limit that, based on actual numbers, was unfaijr.
The problem, however, was that- the numbers were not available
because the relevant affected businesses had chosen not to supply
them to the Committee. (The Committee briefly considered using
the subpoena powers available to Council under the Charter when
considering such legislative matters, but decided against doing
so for reasons explained belcw.) '
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In the end, the Committee devised ordinance provisions -.
Sections C and D of Article VI -~ which deal with this dilemma i;
an effective, fair and practical way. Section C of Article V-
provides that if an existing business cannot gualify for a permii
under the ordinance, then that business shall terminate it
operations at that particular location within six months afte:
the business receives notice from the Director of Finance anc
Administration of its ineligibility for a permit. However,
should any business so notified believe that six months will be
insufficient for the business to recoup the investment
represented by the enterprise, then the owner or owners of thai
business shall have the right to petition the Director of Pinance
and Administration for an extension, which can be as long as the
Director determines appropriate based on the evidence presented.

The Committee believes this approach adeguately answers the
dilemma presented by the lack of factual testimony in the recort
as to the earning capacity of these businesses. The provision:
set forth a reasonable minimum time period for compliance thai
speaks to the Committee's desire for.speedy implementation of the
ordinance. At the same time, businesses which believe six month:
is too short, can, if they choose, come forward with books anc
records supporting their contention that they are entitled to :
longer amortization period -- indeed, to as long an amortizatio:
period as they can prove. Should the Director of Finance anc
Administration refuse to grant such an extension despite the
evidence submitted or should the extension be less than thai
reasonably Jjustified, the decision could be appealed to -the
Council under Article V, Section E. And if that appeal failed
it is the Committee's understanding that the applicant may hawv
standing to appeal the Director's decision to the state distric
courts as an arbitrary and capricious exercise of discretionar

- authority under those doctrines relating to taking of property.

The Committee believes that this approach is fairer and mor
feasible than fixing a longer period of amortization effectiv
with respect to all businesses. Moreover, this approuach avoid
the need to subpoena books and records from business owner.
unwilling or at least hesitant to divulge financial informatio: |

'in order to develop an amortization period grounded in a hearin

record. Instead, the decision is left to each individual busi
ness and its owner as to whether that particular owner wishes t
divulge :business data in order to secure an extension of the si
month time 1limit.  This  assures the business owner maximu
privacy should he or she so desire, while also allowing the cit
to achieve its goal of speedy compliance with the ordinance i
order to deal as effectively as possible with a serious existin
problem. ’ _
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Article VII. Revocation of Permit. The Committee in hearing
testimony became concerned not Just about the circumstances under °
which the initial permit would be granted, but also about the
means by which a permit could be revoked should a business fall
cut of compliance with the ordinance during the term of the
permit. For this reason, the Committee requested the drafting of
provisions that dealt with the Principal problems testified to
during the hearings as to the operation of these businesses
These common problems can be classified as follows:

Minors as Emplovees. A number of witnesses before
the Committee expressed concern, particularly with
regard to adult modeling studios, as to the actual age
of some persons employed on the premises. Article VII,
Section A(1l) provides that a permit shall be revoked jif
persons . under the age of seventeen (17) are-~ found to
be employees of a subject enterprise. Seventeen years
of age was selected to comply with relevant state law.
A companion provision, Articie XI, prohibits the entry
upon the premises of such businesses of anyone younger
than seventeen, and requires “each affected business to
provide an attendant to assure compliance with this
prohibition. :

negative effect of - such businesses on neighborhoeod
stability and property values, most also stated concern
that such provisions, if enacted, would not be heeded
seriously by the businesses in question. 1In consider~
ing these arguments, the Committee concluded that
effective enforcement of these provisions was a neces-
sity. The Committee therefore provided that violation
of these provisions will result in loss of the permit
to do business. :

Recurring or Chronic Criminal Activitv. A consis-
tent theme 1In the testimony before the Committee,
whether offered by experts, citizens with specially
significant experience with Sexually oriented busi-
nesses or members of the general public, was the
problem..of . ‘associated --crime - taking place in these
establishments without action being taken by the city
or any other suitable authority against such
establishments. Once again, many witnesses stated that
while they understood the need to accept the right of
such businesses to exist, they believed there was a
need to provide sanctions against those businesses
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which operate outside the law or which permit (either
deliberately or by acts of omission) unlawful
activities to take place on their premises. Article
VII, Section A(3) addresses this problem raised during
the hearings by providing that whenever three or more
persons are adjudged guilty in a trial court of
committing certain criminal acts (as specified in
Chapter 21, Chapter 43, Section 22.011, or Section
22.021 of the Texas Penal Code) on the premises of such
a_business, the permit of that business will be revcked

it can-be shown that the owner:dr:operator of the
Usiness either knew.,of.the activities and did not seek
to prevent them, or elseu.failed-.to-take-  adequate steps
to become-aware of the activity.

ThemﬁgmmitteembeLigvesmthatwthewconcept of three
or .more.persons:zbeing: :found- guilty’ ifi* 3" ‘trial ecourt
/$§§YingdasythewtriggeringﬁmechahLSm*féf‘ﬁhis position
:is both .fair and effective. Requiring actual conviec-

\jtions deals with the contern éxpressed by some during

the hearings that such a provision, if triggered only
by a certain number of arrests, would encourage police
harassment of such establishments. The sensible
alternative appeared to require judicial action on the
arrest. At the same time, however, members of the
Committee were keenly aware that the pace of the
judicial process makes it unlikely that in any one-year
period three or more persons would be arrested, tried
and have their cases heard at all levels of appeal.

- Given these realities, Article VII, Section A(3)

represents a compromise in which judicial action is
required, but completion of the appeals Process is not.
Moreover, should a particular business owner feel that
this revocation mechanism is being used improperly
against him because of some defect in the adjudications
relied upon, this issue can be raised independently in
the appeal on the revocation where the Director ecan
then make a determination on the merits of the argument
separate from the criminal process.

False, Fraudulent or Untruthful Permit Informa-
tion. Oone of the most siqgnificant: difficulties
reported to the Committee during its hearings by those
agencies currently charged with enforcement of existing
laws against those businesses proposed to be covered by
the ordinance is the lack of accurate and complete
data. In many instances according to testimony this
lack of information is due to the businesses
themselves, which engage in practices ranging from
legally complex schemes of corporate ownership that




I\

J
]
'
[
i

letga mudap,

e g

e

[

- Sexually Oriented Businesses
Page 33 - .

obscure true authority and control to ocutright
falsehoocds and fraudulent misrepresentations with
respect to the operations of a business. It is of
course impossible to divert those who are determined to
undertake such actions from doing so. But the
Committee concluded that a major gap in enforcement
would be created if the giving of false, fraudulent or
untruthful information on the application form were not
provided for; this is the reason for, and purpose of
Article VII, Section A(4). .

As a concluding comment, the Committee would point out that
all of the revocation provisions are subject to the same appeals
process provided for elsewhere throughout the ordinance. (These
appeals provisions are set out in detail in Article V, Sections C
through E.) This appeals process would include _an -appeal ¢to
Council. The Committee is also of the opinion that in the event
Council were to uphold the revocation of a permit by the Director
of Finance and Administration, that decision would be subject to
appeal to a state district court.

-,

Article IX. Other Permit Provisions. Article IX includes a
memrber of miscellaneous but important provisions. Section A
requires posting of the permit on the premises of the business
authorized by that permit. The permit must be posted in an "open
and conspicuous®™ place to assure ease of enforcement by public
officials. (Open and conspicuous posting of the permit also
benefits the business, since it allows for a2 check of the per-
mit's existence with a minimum of disruption to normal business
cperations.) :

Section B makes all permits issued under the ordinance good
only for the location for which the permit was originally issued;
in addition, permits are not assignable or transferable. This
latter provision was adopted by the Committee in response to the
problem cited during the hearing of "rolling over® ownership of a.
business. The propensity of such businesses when under scrutiny
(as during a court case brought by the city for prohibited-
activities) to ‘change ‘ownership and thereby continue to do
business while avoiding further legal action (because the new
owner has not been named as a defendant in the city suit) is
dealt with by making any such change of ownership grounds for
termination of the permit. Section C of Article IX makes it
unlawful to counterfeit, forge, change, deface or alter a permit-
in any way.

Articles IX and X. Restrictions on Exterior Appearance and
Signage. Article IX whilich covers all sexually oriented busi-
nesses, as well as adult bookstores, adult movie theatres, and
massage establishments, sets restrictions regarding the external
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appearance of all such businesses. (With respect to businesses
selling alcochol, only signage and not exterior appearance {sg
regulated.) First, no such business can allow its goods or
services to be visible from any peint cutside the establishment

Second, the ordinance forbids the use of flashing lights o;
pictorial representations on the exterior of such businesses;
words can be used to a limited extent as noted below in thé
discussion of Article X. Third, the ordinance requires that all
such businesses be painted a single achromatic color -- that is
to say, some shade of grey. Exceptions to this requirement are
permitted where the business is 1located in a commercial
multi-unit center where the entire center is painted the same
color, or where the color scheme employed is part of an overall
architectural system or pattern. (A similar exception is pro-
vided for any unpainted portions of the exterior.) The ordinance
provides that all subject businesses will come into conformity
with these provisions of the ordinance within six months of the
effective date of the ordinance.

Article X regqulates the ~.signage of all sexually oriented
businesses, including adult bockstores, adult movie theatres, and
massage establishments; businesses licensed to sell aleccholic
beverages also are subject to the signage provisions. The
ordinance allows two types of signs to be displayed. The first
type ~-- a "primary sign®" -- may contain only the name of the
establishment and a generic phrase, selected from phrases
specified - in the ordinance, describing the nature of the
establishment. The letters on a "primary sign" must be uniform
and must be of a solid color. The background on the sign also
must be of a solid color. Additionally, "primary signs®™ must not
contain any pictorial representations or flashing lights, must be
rectangular, must not exceed 75 square feet in area, and must not
.exceed 10 feet in height and 10 feet in length.

The second type of sign is the “"secondary sign." A
*secondary sign,® while smaller than a “"primary sign," has fewer
restrictions placed on it. “Secondary signs" are regqulated only
to the extent that they must be attached to a wall or door of an
establishment, must be rectangular, must not exceed 20 square
feet in area and must not exceed S5 feet in height and 4 feet in
length.

Non=conforming _signs must be removed or made. to conform
within six months of the effective.date .of the ordinance. Exten-
sions of the six month period can be granted by the Director of
the Department of Finance and Administration if it can be proved
that more time is needed to recoupment the investment in the
non-conforming sign. Approval of the request for extension
cannot be withheld if the request is ' adequately supported by
financial records. The procedure for securing such an extension
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is virtually identical to the procedure set out in Art -
Sections D through E, concerning requests for extension. of thé

'six month amortization period for non~conforming existing

enterprises.

The .Committee .adopted “these. provisions regarding exterior
Appegrgnqg&andvsignaggﬁgftermhearing~consideraplewtestimony,uﬂbth
from expert.,witnesses .and members.of:.the ‘lay  publicy regarding
Ehéyygphkgmggggu§ed:bymthewexteriorwappearance and:signage oflthe
businesses., Again,-the majority of witnesses admitted the right
of such businesses to exist, and a number of witnesses pointed
out what they believed to be the state-imposed limitations on the
city's ability to regulate the location of certain kinds of these
businesses, such as adult movie theaters and adult bookstores.
However, it was also pointed out to the Committee by a number of
witnesses that despite these concessions, aqﬁionmspgqld”stillube
takenqxgmminimizeﬁthe?ggyerseQeffectypfrtheseabusinesses'on their
surrocunding neighborhcods.

The Committee found in hearing testimony that these adverse
effects take several formst 7 First, a number of experts in
Houston real estate testified that the businesses adversely
affect the value of adjoining and neighboring property. Specific
examples of this phenomena were cited to the Committee during its
hearings. (Similar testimony was offered during the add@itional
hearing held before the entire Council.) Second, the Committee
received lay testimony regarding the effects .of .the exterior
appearance of such businesses on children. A number of parents
expressed concern over the consequences to their own children and
children of others because of exposure to the language and
signage, including pictorial represcntations, used by these
businesses. This testimony from lay persons was corroborated by
expert statements regarding the adverse effects of such signage
and exterior decoration upon children. :

These two coqéidefation§:e—,the.gffecp of the businesses on
the value of neighboring properties and on children —— seemed to
the Committee to be part of the more general problem.of preseving
2 reascnable level of ‘quality of life in Houston, a problem of
paramount importance if the city is . .to. maintain a stable
community environment where “property values: are maintained “(an:

esggptial”eléméﬁtuip%an?fbcnsiderationwof-mudicipal~£inances, for

example)  and further .investment is -encouraged.-- There was

considerable testimony, for instance, to the effect that the.
current situation along lower Westheimer is impeding economic
redevelopment of the area. The sexually oriented businesses
clustered in that area are apparently able to Pay extraordinarily
high monthly . rents -- much higher than non-sexually oriented
businesses can afford. The result has been the "shutting out” of
non-sexually oriented businesses, which could survive
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economically except for the artificially high rents. (In
addition, there was considerable testimony as to how the
atmosphere created by the clustering of such busineese made it
difficult for non-sexually oriented businesses to attracet
sufficient clientele to be successful.) This inability te
attract "seed businesses” has in turn made it difficult ¢c
encourage other larger-scale quality development in the area. It
has also discouraged those who wish to reside in the area ang
thereby continue the mixed-development plan of land use that has
historically made the Montrose a unique community.

In response to these problems, the Committee did not propose
steps that would ban sexually oriented businesses altogether.
Instead, the remedies proposed would limit the concentration of
such businesses and their obtrusiveness even where allowed tc
locate; it is the intention thereby to create an economic
sitvation in which other types of businesses might also be
encouraged to locate in an area, thereby achieving a more
balanced urban mix. Where the particular type of business could
not be regulated as to its _location -- as in the case of adult
bookstores or adult movie theatres, thanks to the apparent |
preemption of any city action because of state law -- the
Committee recommencded the next most effective and available
action: namely, to make the businesses as uncbtrusive as
possible, and to minimize the negative impact of the businesses
on their surrounding areas through controls on signage and
exterior appearance.

There were those who argued to the Committee that the
signage of sexaully oriented businesses is no more alluring than
that associated with other outdoor advertising. Other witnesses
contended that even the garish external appearance of these

- businesses was no worse than might be found in conjunction with

other non-sexually oriented businesses. Based on all of the
testimony, however, the Committee concluded that the qualitative
difference between the signage and exterior appearance regulated
under this ordinance and other signage and exterior businesses
themselves. Based on the testimony, it is the opinion of the
Committee that sexually oriented businesses have adverse effects
on their surrounding neighborhoods unlike any negative effects
that could be shown by strip shopping centers in general,
convenience stores or other commercial establishments. As the
Committee reads the testimony of those witnesses deemed most
credible, a clear case is made that sexually oriented businesses,
because of their unique adverse consequences on the surrounding
neighborhoods, require regulation in whatever way reasonable
possible to minimize those adverse consequences.

It is also the Comnittee's finding that bhased both on the
testimony and the experience of other citv's, the single most
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effeptivebaction”pp‘be taken with respect to sexually orientegd
bu"sinesse_sd is to restrlct their location. However, locational
restrictions by themselves are not enocugh; where the law allows,
these should be coupled-with restrictions on external signage and
appearance to mipipize,the/obtrusiVéness,of‘thg_sexually oriented

business’ wherever located.” Where thanks to state law the city's

right to regulate location has been preempted, the neeg to
strictly regulate exterior Signage and appearance becomes even

Article XI. Aqe Restrictions on_Entry. A recurrent theme
in the testimony bDerore the Committce was the effect of these
businesses-upon*¢hildren, which in turn wouid affect the quality
of 'life in Houston. One of the specific problems. considered by
the Cocmittee in this regard was the entry by minors onte the
premises of such businesses. The Committee felt that barring
persons under the age of seventeen from entry onto the premises
of a sexually oriented business -- _which in this instance would
include an adult movie theatre; ‘adult bookstore or massage
esablishment -- was a reasonable response to this concern.
Section B of Article XI, Placing an affirmative duty on the
establinent to enforce this Provision seemed to the Committee to
be the simplest, most Ieasonable means of attaining enforcement
of this article, particularly as the alternative would be a large
nucher of roving inspectors, the cost of which would most likely
be borne by the establishmants through the permit fee.

ticle XII. Restrictions on Employment of Minors. In
addition to concern about the presence of minors in sexually
oriented businesses as customers, the Committee also received
testimony indicating that minors might be employed in some of
these businesses, particularly the adult modeling studios. For
this reason, the Comittee felt it necessary to "include a
specific prohibition against the employment of persons under the
age of seventeen in sexually oriented businesses <-- again
including adult movie theatres, adult bookstores .and massage
establishments. '

 Article XTII. Priority of Right. One issue raised during
the Cormittee's deliberations was whether a sexually oriented
enterprise, once lawfully permitted, could lose its permit if 3
school or church were to be established within 750 feet of the
enterprise, or if seventy-five per cent of the tracts of landg
within the calculated circular area were to become residential in
accordance with the terms and conditions of Article v,
Section B(3) . After substantial deliberation, the Committee
concluded that the “"prioer in time, prior in right" doctrine
should be consistently applied. A church or school which
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knowingly chose its location despite the Prior existence of

sexually oriented commercial enterprise, were not deemed b tha
Cormittee to occupy the same status as those schools chu);-ch S
and residential areas which existed prior to the eStabl'ishment e;
the sexually oriented business in question. However tg
Committee did provide that this right to continued exi'stex-zce
would terminate with the expiration without timely renewal -
revocation of the permit, o

Article XIV. Effect on Massage Establishments. The City of
Houston alreaay has one ordinance governing massage
establishments -- Chapter 27 of the Houston Code of Ordinances.
The provisions of this ordinance are not intended to supplant
that Chapter; but instead are designed to complement its
provisions. If a conflict should be deemed to exist betweer
Chapter 27 and this new ordinance, however, the Provisions of the
new ordiance will govern, :

Articles XV - XIX. Adéiticnal Provisions. Articles XV
through XIX are acditional provisions deemed necessary by the
Committee for a complete ahd .effective ordinance. Article XV
sets the rules regarding notices under the ordinance; all such
notices must be sent in writing and will be considered as having
been delivered there davs after their delivery to the U.S. Mails.
Article XVI makes vioclations of the ordinance a Class C
misdemeanor; each day a violation continues is deemed for
purposes of the ordinance as a separate offense. Article XVII
establishes the authority of the Directer of Finance anc
Aministration, or his duly appointed subordinantes, to enforce
the ordinance, if necessary by lawful entry by means of a searct
warrant onto the premises of the business in question.
Article XVIII empowers the City Attorney to file suit to enforce
this ordinance. Article XIX provides that if any provision of

- the ordinance should for any reason be held invalid, the

remainder of the ordinance shall continue in full . force anc
effect. ' ’

CONCLUSION

The Committee has attempted to show in this Report that the
new ordinance regulating sexually oriented businesses is not =
"knee jerk"™ response to public complaints about such establish-
ments. Rather the ordirance is the cumulation of over one year':
work during which time citizen input was received, specific
problems were identified, various remedies were considered, anc
legal contours were set. The Committee candidly acknowledge:
that a more restrictive ordinance was envisioned in the earlj
days of the. project, as reflected by the draft initially
propagated by the Committee. Howvever, such a restrictive
ordinance could not be sanctioned if the Committee were to adhert
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to its goal of striking a careful balance between the rights of
those persons who do not wish to be exposed to Sexually oriented °
businesses and the rights of those persons who wish to operate or
patronize such establishments. The Committee earnestly believes -
that the current proposed ordinance achieves that goal, and that
the ordinance proposed to Council represents the furthest legally
defensible extent to which the city can go in the regqulation of
sexua.ly oriented businesses.




