Agenda Report

TO: CITY COUNCIL DATE: APRIL 10, 2006
FROM: CITY CLERK
SUBJECT: QUALIFICATION OF INITIATIVE PETITION “PROPOSAL FOR

THE NATIONAL FOOTBALL |.EAGUE RENOVATION OF THE
ROSE BOWL STADIUM FOR PROFESSIONAL FOOTBALL USE”

RECOMMENDATION:

It is recommended that the City Council:

(1 Receive and accept the City Clerk’s certification that based upon the
examination and verification of signatures by the Los Angeles County
Registrar-Recorder’s Office, the initiative petition submitted for “Proposal
for the National Football League Renovation of the Rose Bowl Stadium for
Professional Football Use” contains a sufficient number of valid signatures
to place the proposed initiative on a special election ballot.

(2) Pursuant to California Election Code Section 9214, the City Council shall
do one of the following:

(@)  Adopt the ordinance, without alteration, at the regular meeting at
which the certification of the petition is presented, or within 10 days after it
is presented.

(b) Immediately order a special election, to be held pursuant to
Election Code Section 1405(a), at which the ordinance, without alteration,
shall be submitted to a vote of the voters of the city; set the date for the
election; direct the City Attorney’s Office and City Clerk’s Office to return
to the Council on April 24, 2006, with all documents necessary to call the
election; and adopt a resolution to this effect.

(c) Order a report on the effect of the proposed initiative at the regular
meeting at which the certification of the petition is presented. The report
shall be presented to the City Council no later than 30 days after the City
Clerk certifies to the City Council the sufficiency of the petition. When the
report is presented, the City Council shall either adopt the ordinance within
10 days or order a special election.
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BACKGROUND:

The proponents of the initiative petition are Councilmembers Chris Holden, Joyce
Streator, and Paul Little. On February 21, 2006, the initiative petition was timely
filed with the City Clerk’s Office. On February 22, 2006, the petition was
delivered to the Los Angeles County Registrar-Recorder’s Office for signature
verification as provided in Sections 9211, 9114 and 9115 of the California
Elections Code. Pursuant to California Elections Code Section 9114, the City
Clerk is required to certify the results of the signature verification to the City
Council.

Verification Results

The results of the signature verification are set forth in the attached certification
by the City Clerk. Based on these results, the City Clerk is certifying that the
petition meets the 15% valid signature requirement of registered voters to place
the measure on a special election ballot. At the time the notice of intention and
ballot title and summary were published by the proponents, the Registrar-
Recorder’s last report of registration showed Pasadena'’s registration as 65,440.
In order for the petition to qualify for a special election and meet the 15%
requirement, the petition must contain at least 9,816 valid signatures of
registered voters of the city.

The Los Angeles County Registrar-Recorder/County Clerk completed the
signature verification for the petition, and reported to the City Clerk 10,129 valid
signatures. This number includes all valid signatures on the petition sections,
including those sections where there are problems with circulators. California
Elections Code Section 9209 provides that the circulator must be a registered
voter or qualified to register as a voter of the city. Of the 10,129 valid
signatures the County Registrar verified, the City Clerk is certifying 10,065 as
valid, as there were problems with circulators on the petition sections containing
the remaining 64 signatures (38 signatures were on petition sections from
circulators residing outside of the city limits; 23 signatures were on petition
sections from a circulator whose registration was cancelled due to a felony; and 3
signatures were from a petition section where the circulator’'s declaration was
completely blank). A lawsuit was filed in Los Angeles Superior Court,
Pasadena First, et al. v. Rodriguez, et al. (LASC Case No. GS009023),
challenging various aspects of the initiative petition, as discussed below. In
correspondence to the City Clerk, Plaintiffs in that action have raised issues
pertaining to circulators who may not be domiciled in the city limits. The City
Clerk has not included in the final certification number of 10,065 those valid
signatures of petition sections where the circulators reside outside the city limits,
where the circulator’s registration was cancelled due to a felony, and the blank
circulator’s declaration.




Election Timing/Report on the Effect of the Proposed Initiative

California Elections Code Section 9214 provides that if the initiative petition is
signed by not less than 15 percent of the voters of the city and contains a request
that the ordinance be submitted immediately to a vote of the people at a special
election, the legislative body shall do one of the following: adopt the ordinance
without alteration within 10 days, immediately order a special election, or order a
report on the effect of the initiative.

Copies of Elections Code Sections 1405, 9212 and 9214 pertaining to the calling
of an election are attached. For an initiative petition that has qualified for a
special election ballot, the election shall be held not less than 88 nor more than
103 days after the date of the order of the election. If the City Council were to
immediately order a special election (without ordering a report on the impacts),
Tuesday, July 11, or Tuesday, July 18, fall within the 88 to 103-day period. If on
April 10, the City Council orders a report on the effects of the initiative, the report
must be presented no later than 30 days thereafter. Elections Code Section
9212 details the information the Council may request in the report. When the
report is presented, the Council has the option of adopting the ordinance, without
alteration, or ordering a special election. If the Council scheduled a stand-alone
special election at that time, the dates of Tuesday, August 8 or August 15 fall
within the 88-103 timeframe. It is estimated a stand-alone special election would
cost in the low $200,000'’s (excluding translation costs of the text of the measure
and its numerous exhibits/attachments, which may be a considerable amount).

In considering the election timing, Elections Code Section 1405(a)(2) provides an
exception to the 88-103 timeframe: “When it is legally possible to hold a special
election on an initiative measure that has qualified pursuant to Section . . . 9214

. .. during the period between a regularly scheduled statewide direct primary
election and a regularly scheduled statewide general election in the same year,
the election on the initiative measure may be held on the same date as, and be
consolidated with, the statewide general election.”

It is too late to place a measure on the June 6, 2006 state primary ballot, as the
minimum 88-day requirement cannot be met. However, in accordance with
Elections Code Section 1405(a)(2), the special election on the initiative may be
consolidated with the November 7, 2006 state general election. The County
Registrar-Recorder’s Office has provided the City Clerk with a cost estimate of
$122,000 (excluding translation costs) to consolidate and place a measure on
this ballot.




Procedural Requirements in Verifying the Initiative Petition/Legal Challenges

A lawsuit was filed in Los Angeles Superior Court, Pasadena First, et al. v.
Rodriguez, et al. The lawsuit challenges the validity of the proposed initiative
and raises five issues: (1) the NFL initiative violates Article 11, Section 12 of the
California Constitution because it “gives broad powers and assigns multiple
functions to the NFL and its teams, as well as to the Rose Bow! Operating
Company;” (2) the NFL initiative is beyond the local electorate’s power because it
forces the Pasadena City Council to enter into a lease with the NFL; (3) the NFL
initiative does not enact any law or legislation and merely offers a set of deal
points to the NFL, which the NFL remains free to accept or reject; (4) since the
NFL does not have a legal or equitable interest in the Rose Bowl, it cannot enter
into an agreement to develop the Rose Bowl; and (5) the initiative does not
comply with the “full text” requirement of the Elections Code because the text of
the petition does not include existing law (strike-out text of current language in
the Municipal Code proposed to be deleted) and the petition does not include
copies of all documents that are referenced in the initiative and are necessary to
understand it.

The City Clerk’s ministerial duties in certifying the petition pertain to the
examination of the petition and whether the petition is signed by the requisite
number of signatures. The election official also reviews the petition as to
procedural requirements (format of the petition, required font sizes, whether
specified language required in the Election Code is contained on the petition and
in the proper sequence, etc.). The first four issues raised in the lawsuit raise
“substantive” challenges to the initiative, are beyond the ministerial duties of the
City Clerk to decide, and are best addressed by the Superior Court in the current
litigation. The alleged procedural defect raised by Plaintiffs (Item 5, above) and
alleged defects raised in additional correspondence from Plaintiffs’ legal counsel
to the City Clerk are responded to below.

(1)  Allegation that the petition does not contain the full text of the
measure and copies of all referenced documents. Plaintiffs argue that the
petition is defective in that it does not contain the current language in the
Pasadena Municipal Code (PMC) that is being deleted, thus the voter does not
know what is being changed. The Elections Code does not define the term “full
text” and the City Clerk is unable to find a specific requirement that current
language proposed to be deleted and new language must have strike-out/italics
or a redlined version of the proposed changes. However, it should be noted
that usually text in a measure proposed to be changed is reflected by strike-out
and italics or underlining.

Sections 1-3 and 5-8 of the initiative have new proposed ordinance language
that does not amend the Pasadena Municipal Code. However, Section 4 of the
petition amends Chapter 3.32 of the PMC. The proposed language in Section 4



of the petition has been compared with the current language in Chapter 3.32, and
in all but one instance (where the number of displacement events referenced in
Section 3.32.260(A)(3) is changed from the number 12 to 25), the initiative is
adding new language to Chapter 3.32, not deleting current language. The
change in the number of events is the one instance where text is deleted and
replaced with new text. The “lead-in" sentence for this section change does alert
the voter that the number of displacement events is changed, and the new
number “25" in the text is in bold and italics. The other revisions to Chapter 3.32
of the PMC are adding text to what is already in the Code, and this language is

reflected in italics.

Since the term “full text” is not defined and is open to interpretation, and the City
Clerk has been unable to find a requirement in the Elections Code that revised
language must be reflected by strike-out/italics or underlining, and there is only
one instance where a strike-out would apply for deleted text (number of events
changed from 12 to 25), this does not appear to be a procedural defect that rises
to the level required to preclude certification of the petition.

As to the issue of the petition not containing copies of all referenced documents,
Plaintiffs do not state what documents are omitted and are key for the voters to
understand the proposed initiative. It is noted that the original filing of the notice
of intention and proposed text (first filing at the beginning of the process) is a
document almost 100 pages long, and includes numerous attachments and
exhibits. Each petition section is 68 pages long (on legal size paper and
reformatted) and includes the numerous attachments and exhibits. One would
be hard pressed to say that key documents to understand the proposed initiative
are omitted. Since the term “full text” is not defined and is open to interpretation,
and given the extent to which the petition includes numerous attachments and
exhibits, there does not appear to be grounds for the City Clerk to reject the
petition as a ministerial act.

(2)  Allegation that the petition does not contain petitioning language
requesting that the City Council take a specific action — adopt the ordinance or
put it to a vote of the people. Plaintiffs cite required petitioning language in
Elections Code Section 9001, but this section applies specifically to state
elections for initiative or referendum. This is a local initiative, not a state
initiative. The petition contains the wording required in Elections Code Section
9203 which specifically applies to municipal initiative petitions.

(3)  Allegation that the petition does not request a special election. On
page 1 of the petition, there are two requests for a special election. The first
request is in the Notice of Intention, which states “The purpose of this Initiative is
to have the voters of the City of Pasadena adopt ordinances . . . at a special
election to be held as quickly as is allowed by law.” The second request for a
special election also appears on page 1 of the petition, fourth paragraph of the




text, which states, “We, the people of the City of Pasadena believe that the
voters of the City should be asked to make this decision on behalf of the entire
City, and therefore, we request that a special election be called by the City of
Pasadena at which this measure may be voted upon by the people of the City of
Pasadena.” The petition does request a special election in two separate
places, and Plaintiffs’ claim that the measure can only be presented at a regular
election is without merit.

The City Clerk has addressed alleged procedural defects raised by Plaintiffs.
Constitutional and legal issues raised by Plaintiffs are beyond the scope of the
City Clerk’s ministerial duties, and are best addressed through the litigation
already filed in the Superior Court. The City Clerk is certifying the petition based
on procedural requirements in the Elections Code.

City Attorney’s Office Statement Regarding Legal Issues

The City Attorney’s Office is mindful of the strong public policy statement by the
California Supreme Court and other courts that “[T]he initiative power must be
liberally construed to promote the democratic process. Indeed, it is our solemn
duty to jealously guard the precious initiative power, and to resolve any doubts in
favor of its exercise.”!

In the recent litigation regarding the Oaks Initiative, the City was admonished by
the Court not to consider the asserted constitutional infirmity of a ballot measure
in carrying out its ministerial duties. In other words, the Court has indicated that
the role of City staff, including the City Attorney’s Office, is to perform ministerial
duties without regard to constitutional issues.

Accordingly, the Office has preliminarily determined that no one alleged
“procedural” defect alone, nor all such issues together, are of sufficient gravity
that staff can, as a ministerial matter, invalidate the initiative on procedural
grounds and prevent its going forward. Those issues should be examined by the
Superior Court in the pending litigation, if the parties to that litigation feel there is
merit in doing so, prior to the time set for the election.

The City Attorney’s Office has also preliminarily reviewed those “substantive”
challenges to the validity of the initiative. Again, while there may be some merit
to one or more of those substantive challenges, these challenges are based on
complex questions of fact and law which should be resolved by the Superior
Court in the pending litigation. This Office is of the opinion that none of the

' Legislature of State of Cal. v. Eu (1991) 54 Cal.3d 492, 501; see also Associated Home Builders v. City of
Livermore (1976) 18 Cal.3d 582, 591; Memorial Hospitals Assn. v. Randol (1995) 38 CalAApp.4'h 1300,
1306; Save Stanislaus Area Farm Economy v. Board of Supervisors (1993) 13 Cal.App.4™ 141, 150-151;
Baylis v. Limber (1972) 26 Cal.App.3d 463, 468.



issues are clear cut enough that staff can, cr should, as a ministerial matter, take
the lead to invalidate the initiative and refuse to proceed with it further.

If the City Council directs a particular course of action with respect to a legal
challenge, this Office would be obligated to pursue it, as long as consistent with
the ethical obligations of an attorney in government practice.

Election Options

If the City Council decides to consolidate this special election with the

November 7, 2006 state general election, the election would be administered by
the Los Angeles County Registrar-Recorder/County Clerk, and there would be a
small workload impact to City staff in processing the measure and arguments,
and coordinating translation of the ballot material into Spanish and Chinese.
This election is conducted with traditional polling sites and voters have the option
of voting by absentee/mail ballots.

If the City Council decides to have a stand-alone special election, the City Clerk’s
Department would administer this election and there would be a significant
workload impact. The biggest problem in administering an election in such a
short timeframe (88-103 days) is in securing polling sites and poll workers. As a
Charter city, in calling a special election, the City Council may want to consider
conducting an all-mail ballot election if a stand-alone special election is called.
The City Council would need to adopt an ordinance authorizing this special
election to be conducted by mail in accordance with the process set forth in the
Election Code. The estimated cost of conducting a stand-alone election by mail
is $200,000 (excluding translation costs).

FISCAL IMPACT:

The cost of the Registrar-Recorder’s signature verifications is estimated to be
approximately $10,000. The City Clerk’s Department FY 2006 budget can
absorb the cost of signature verification. To consolidate the special election with
the November 7, 2006 state general election would cost approximately $122,000
(excluding translation costs), based on an estimate by the County. To conduct a
stand-alone special municipal election would cost approximately $200,000 -
$220,000, depending on whether the election is a traditional polling place
election (high range) or an all-mail ballot election (low range). The above
estimates do not include translation costs for the ballot measure text (almost 100
pages long with exhibits) into Spanish and Chinese (languages which meet the
3% threshold for translations). When formal resolutions are presented to Council
to call the special election, staff will include a cost estimate for translation costs,
which will increase the above estimated election cost. At the appropriate time in
the upcoming FY 2007 budget process, the City Clerk's Department election



budget will need to be increased, depending on the selected election (stand-
alone or consolidated with the November state general election).

Respectfully submitted,

e L. Rodriguez, CMC

Reviewed by:

Michele Beal Bagneris
City Attorney




CERTIFICATE OF RESULTS
EXAMINATION OF INDIVIDUAL SIGNATURE VERIFICATION

| HEREBY CERTIFY that | have caused to be examined and verified by
the Office of the Registrar-Recorder of Los Angeles County, the signatures of the
initiative petition “Proposal for the National Football League Renovation of the
Rose Bowl Stadium for Professional Football Use”, with the following results:

Total Number of Signatures Filed 16,919
Total Number of Signatures Verified 16,919
Total Number of Signatures Found Sufficient 10,065
Total of Number of Signatures Found Not Sufficient 6,854
Number of Registered Voters in the City 65,440

(Report dated September 10, 2005)

Number of Signatures Needed to Qualify (15%) 9,816

| HEREBY CERTIFY that the initiative petition entitled “Proposal for the
National Football League Renovation of the Rose Bowl Stadium for Professional
Football Use” qualifies for a special election ballot.

Qm% A

L. Rodriguez, CMC
ClyCIerk

Dated: April 6, 2006
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