PUBLIC INFORMATION SHEET

Pasadena City Charter, Article XVII
Taxpayer Protection Amendment

The Taxpayer Protection Amendment (“TPA”) is found at Article XVII of the City Charter. The
City is taking steps required to implement the TPA, and on August 1, 2005, adopted Guidelines for
implementation. This public information sheet generally outlines the requirements of the TPA.

I What actions does the TPA regulate?

Generally, the TPA prohibits a “City public official” from exercising discretion to approve or voting
to approve a “public benefit” and subsequently receiving a “personal or campaign advantage” from
the person(s) who received the “public benefit” for one year from the time the City public official
leaves office, or five years after conferring the “public benefit,” whichever is shorter.

. The TPA is only triggered if the vote to confer the public benefit passes, or the public
benefit is actually conferred. Those decision-makers who vote “no” on the conferral of a
public benefit are not prohibited from subsequently receiving a personal or campaign
advantage from the public benefit recipient.

. The TPA does not apply to the award of any public benefit arising out of an emergency as
provided in Pasadena Municipal Code Section 4.08.150.
. The TPA does not apply to government-to-government transactions and a narrow range of

other transactions set forth in the Guidelines.
II Who may be a “City public official”?

The Guidelines define City public official as the person(s) who make the final discretionary

approvals which trigger the TPA, and is generally limited to the following:

. City Council members;

. Planning Commission, Board of Zoning Appeals, Design Commission, Historic Preservation
Commission, Arts Commission, and Code Enforcement Commission members; '

. City Manager or official designees thereof;

. Department heads and Operating Company directors or official designees thereof;
. Board Members of each of the Operating Companies;
. Fire and Police Retirement Board members.

Excluded from the definition of “City public official” are: (i) any Board member or employee of the
Pasadena Unified School District; (ii) any person(s) making recommendations, or acting within a
series of required approvals, preceding the last required approval; (iii) any hearing officers who are
not City employees; and (iv) any person(s) approving as to form, content, process, or execution
only.

I1I What are the “public benefits” that trigger the TPA?

The granting of any of the following public benefits, or the aggregate of any of the following to the
specified amount within one fiscal year, may trigger the TPA:
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. personal services contracts in excess of $25,000;

. the sale of material, equipment or supplies to the City in excess of $25,000;
. the purchase, sale or lease of real property to or from the City in excess of $25,000;
. non-competitive franchise awards with gross revenue of $50,000 or more;
. land use variance, special use permit, or other exception to an established land use plan,
where the decision has a value in excess of $25,000;
. tax "abatement, exception, or benefit" of a value in excess of $5,000; or
. the payment of "cash or specie" of a net value to the recipient of $10,000.

v Who is the recipient of the “public benefit”?

The recipient of the public benefit includes the applicant and anyone who is an officer in or has
more than a 10% interest in the applicant entity. The TPA requires the City to ask that the recipient
of the public benefit disclose. to the City its trustees, directors, partners, officers, and those with a
10% equity, participation or revenue interest in the recipient. Applicants for land use approvals
must disclose the name(s) of the property owners, including the names of those who have the
requisite interest in the property owner (ie., if trust or corporate ownership), even if applied for by a
~ representative. The disclosures are public records and must be provided to the public if requested.

A\ What “personal or campaign advantages” is a “City public official” prohibited from
receiving?

After a City public official grants a public benefit, they may not receive the following from the

recipient of the public benefit:

. Any gift, honoraria, emolument or personal or pecuniary benefit in excess of $50; but
excluding gift exceptions contained in the State Fair Political Practices Commission
regulations (2 CCR 18940 et seq.); and excluding gifts from public agencies or gifts

distributed by the City;
. Any employment for compensation; or
. Any campaign contribution for any elective office for which a person has declared an intent

to run, or has established an account into which campaign contributions may be deposited.
VI How does a “City public official” track compliance with the TPA?

The City is working on the logistics of maintaining lists of persons or entities receiving public
benefits from the City after May 12, 2005. City public officials have a separate, independent duty
to ensure that they do not receive any personal or campaign advantages after conferring a public
benefit on a particular person.

VII  What are the penalties for violation of the TPA?
A civil action may be brought against any City public official who accepts a personal or campaign

advantage in violation of the TPA, and a civil monetary penalty may be imposed. Knowing or
willful violations may result in a misdemeanor charge.
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CITY OF PASADENA

MEMORANDUM

To:  Task Force on Good Government

From: Michele B. Bagneris, City Attorney L/n%_"
Theresa E. Fuentes, Deputy City Attorney <5~

Date: November 7, 2005

Re:  Bref Outline of Legal Issues Related to the Taxpayer Protection Amendment

The City of Pasadena successfully argued before the Los Angeles County Superior Court
in 2002 that the Taxpayer Protection Amendment (“TPA”) to the City Charter was
unconstitutional. The Superior Court adopted the City’s arguments regarding the TPA’s
First Amendment infirmities, set forth in the City’s Motion for Summary Judgment
(“MSJ”).! The Superior Court’s decision was overturned by the Court of Appeal on
procedural grounds, without discussion of the Constitutional issues (City of Santa Monica
v. Stewart (2005) 126 Cal.App.4™ 43). The following is a brief outline of legal
arguments made by the City with respect to the TPA. This memo does not address
concerns about the TPA related to issues such as fairness, practicality of implementation,
or other related subjects.

1. Whether the TPA’s outright ban on certain campaign contributions is
supported by the requisite governmental interest.

Political speech is accorded the “broadest possible protection” under the First
Amendment. (Buckley v. Valeo (1976) 424 U.S. 1) The only governmental interest that
has been accepted by the U.S. Supreme Court to justify a limit on campaign contributions
(as opposed to a ban) is the government’s interest in limiting actual corruption or the
appearance of corruption created by large campaign contributions to elected officials.
These types of contributions are generally made by unions and large corporations. (/d., at
p. 26.) The TPA bans individuals or groups who receives a “public benefit” from
contributing to the political campaign of any official who voted to approve that benefit.
The TPA thus dramatically curtails participation in the political process within the City.
The TPA’s ban does not rise to the level of potential corruption recognized in case law to
Justify even the lesser restriction of a contribution limit.

2. Whether the TPA is overly broad in banning all campaign contributions.

Pursuant to the TPA, individuals and entities who receive “public benefits” are foreclosed
from participating in the local political process through campaign contributions, because

' The Task Force is separately being provided copies of the City’s MSJ, and the Superior Court’s Order
Granting Summary Judgment based on the City’s arguments,
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the recipient City public official may be precluded from receiving the contribution.?
Outright bans on contributions have been accepted by courts in extremely narrow
situations, none of which are applicable here. Further, courts have struck down bans on
contributions from persons such as lobbyists and licensees. (See FPPC v. Superior Court
(1979) 25 Cal.3d 33; Penn v. Louisiana (1999) 751 So.2d 823, 828.) The TPA’s ban
goes beyond the bans already struck down in the cases on point, and is thus overly broad.

3. Whether the TPA is overly broad in prohibiting campaign contributions
for up to five years.

Temporal bans on campaign contributions have been repeatedly struck down as overly
broad, on the grounds that they violate the First Amendment right to free speech and
association by barring the receipt of all contributions for a specified period of time, and
thus reduce the ability of the candidate to effectively engage in political speech. For
example, blackout dates on fundraising during the regular legislative session for
candidates running for statewide office violated the candidates’ First Amendment rights
to free speech and association. (Shrink Missouri Government PAC v. Maupin (E.D.Mo
1996) 922 F.Supp. 1413). Other cases have stricken similar temporal bans, including
those as short as 30 days before, and 30 days after, an election. The restrictions in the
TPA extend up to five years from the time the public benefit is granted. The TPA’s ban
goes much further than the bans that have been overturned by the courts, and is thus
unconstitutional.

4. Whether the TPA is overly broad in banning entire categories of persons
from the political process.

Those members of the City council who vote to confer a “public benefit” are barred
under the TPA from accepting campaign contributions from the recipient of the “public
benefit.” The TPA also bars any other City employee or volunteer member of any of the
City’s commissions who exercises their discretion to grant, or votes to grant, a public
benefit, from receiving certain campaign contributions. The TPA also reaches into the
management and ownership of the entity receiving the public benefit, and acts to bar
every person with a 10% interest in the entity, its trustees, officers, partners and directors
from making campaign contributions to those City officials and/or employees who
exercise their discretion to grant or vote to grant a public benefit to the entity. Courts
have struck down much narrower bans, such as those between candidates, or those by
lobbyists. (See Service Employees International Union v. FPPC (9™ Cir. 1992) 955 F.2d
1312; FPPC v. Superior Court (1979) 25 Cal.3d 33.) The reach of the TPA goes much
further and is thus unconstitutional.

S. Whether the TPA is preempted by federal and state law.

The TPA bars contributions by a public benefit recipient to any campaign which a City
public official who approved or voted to approve the “public benefit,” thus interfering

? This prohibition may extend to the state and federal political process if a City public official were running
for such an office, and if the TPA were not found to be preempted by federal and state laws.
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with a City public official’s campaign for a federal or state office. The Federal Elections
Commission has advised that the Federal Campaign Act (2 U.S.C. 453) occupies the field
regarding campaign contribution sources, and state or local regulations of the same are
not permitted. Likewise, in California, the Fair Political Practices Commission has
advised that the Political Reform Act (Govt. Code §§ 81000 et seq., “PRA”) occupies the
field of fund raising by candidates seeking state office. To the extent the TPA interferes
with federal and state campaigns, it is preempted by federal and state law, and is invalid.

6. Whether the TPA arbitrarily forecloses rights to pursue lawful
employment.

The TPA forecloses a City public official who granted or voted to grant a public benefit
from seeking lawful employment for up to five years from not only the recipient of the
public benefit, but also from its trustees, directors, partners, officers, or those with more
than a 10% ownership in it. This prohibition is arbitrary, and not closely drawn to
rooting out corruption. Courts sustain limitations on opportunity for employment very
carefully, since limitations on future employment impede achievement of economic
security, “which is essential for the pursuit of life, liberty and happiness.” (Purdy &
Fitzpatrick v. State of California (1969) 71 Cal.2d 566, 579. More narrowly drawn state
regulations already address the concerns of the TPA. The PRA regulations on conflicts
of interest and disqualification prohibit local officials from voting on matters affecting
their own financial interests, acting as a lobbyist before their former agency, and requires
detailed financial disclosures of a public official’s economic interests. The PRA
regulations narrowly target scenarios where corruption is likely to take place, if at all.
The TPA takes a blanket approach in its ban of future employment with public benefit
recipients, without supporting evidence of corruption. The TPA so narrows the field of
potential future employers for City public officials that it trammels on the pursuit of life,
liberty and happiness.

7. Whether the TPA’s focus on approval of a public benefit serves a
substantial governmental interest.

The TPA’s focus on regulating those who approve or vote to approve public benefits,
instead regulating those who approve or vote to approve and those who deny or vote to
deny public benefits is not supported by an appropriate governmental interest furthered
by the differential treatment. In Harwin v. Goleta Water District (9™ Cir. 1991) 953 F.2d
488, the court overturned a water district restriction on the receipt of campaign
contributions from an applicant because the water district did not show that the
distinction between applicants and opponents served to prevent corruption or the
appearance of corruption, and thus did not justify the discriminatory contribution
limitation. Nowhere in the TPA is there justification for its sole focus on City public
officials who approve public benefits. Like the water district restrictions in Harwin, the
TPA’s restriction on only those who approve public benefits is discriminatory and
without justification. '
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8. Whether the TPA’s supporting theory that public officials are corrupt
because they receive contributions from public benefit recipients falls

within the definition of “corruption.”

The Ninth Circuit has opined that “it is not the existence of a financial interest that
defines corruption, but rather the existence of a ‘political quid pro quo from current and
potential officeholders.’” (Harwin, supra, at p. 491, n. 5.) In direct contrast, the TPA
assumes corruption, without proof, whenever any public benefit recipient contributes to a
campaign, gives a gift, or offers future employment to a City public official who granted
or voted to grant the public benefit. The TPA thus captures activities that fall well
outside the judicially recognized parameters of “corruption” and appears to be an overly
broad restriction.
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MEMORANDUM
To:  Task Force Members
From: Steve Levin and Bob Stern
Date: December 20, 2005

Re:  Constitutional issues presented by the Taxpayer Protection Act

The City of Pasadena Task Force on Good Government (“Task Force”) has discussed
numerous constitutional issues related to the Taxpayer Protection Amendment (“TPA”) at its
previous meetings. The purpose of this memorandum is to crystallize these issues and analyze
their validity. As is often the case, the state of law on these issues is not always clear; therefore,
this analysis mostly remains neutral and merely presents the arguments on both sides of a given
issue.

The City of Pasadena and other cities have argued the constitutionality of the TPA in Los
Angeles County Superior Court in the past. This memorandum will not discuss the history of
that litigation.

1. Whether the TPA is justified by compelling government interest

We start with the principle that political speech is accorded the “broadest protection”
under the First Amendment.! Like other campaign finance laws, the TPA i 1mpmges on public
debate and is therefore subject to exacting scrutiny under the First Amendment.?

The general framework for analyzing campaign finance laws in relation to the First
Amendment can be found in the seminal United States Supreme Court case Buckley v. Valeo and
its progeny. In Buckley, the Court likened campaign contributions and expenditures to s ;)eech
which meant that they could not be restricted without a compelling government interest.

Court ruled that the prevention of corruption or the appearance of corruption was the only
sufficiently compelling justification for limiting contributions, but not expenditures. More recent
cases have affirmed many of the principles set forth in Buckl ey

" Buckley v. Valeo, 424 U.S. 1, 14 (1976).

*1d at18.

* Buckley, 424 U.S. at 26.

* See Nixon v. Shrink Missouri Gov’t PAC, 528 U.S. 377 (2000) and McConnell v. Federal Election Comm’n, 540
U.S. 93 (2003).



Section 1702(c) of the TPA (“Findings and Declarations™) states explicitly that the TPA
is designed to reduce “the corruptive influence of emoluments, gifts and prospective campaign
contributions on the decisions of public officials.” By its own terms, then, (and by the entire
thrust behind it), the TPA presents a sufficient government interest to justify the regulation of
“advantages” (hereinafter referred to as “advantages”) from the recipients of public benefits.

However, this conclusion does not end the inquiry, because an ordinance which restricts
free speech rights must also be narrowly tailored to further the government interest of preventing
real or apparent corruption for it to survive constitutional scrutiny. In other words, to be
constitutional and enforceable, the restrictions on advantages in the TPA must be “closely drawn
to avoid unnecessary abridgment of associational freedoms.”®

2. Whether the TPA is narrowly tailored to further the government interest

Determining whether the TPA is narrowly tailored to further the compelling government
interest of preventing real or apparent corruption depends on a number of factors, including:

the timing of the advantages in relation to the time the public benefit was conferred,;
the amount of the advantages;

the type or amount of the public benefit conferred; and

the parties involved.

One can consider each of these factors on a spectrum or sliding scale, which is to say that the
more a particular factor is skewed one way or the other, the more likely the ordinance will or will
not be considered narrowly tailored to further the government interest in preventing real or
apparent corruption. To date, no court has created a bright-line test to determine when an
ordinance is sufficiently narrow to further this government interest. Ordinances must be
considered on a case-by-case basis. ’

A. Timing of advantages

The timing of a party’s giving a advantages to a public official in relation to when the
public official conferred a benefit upon the party is one of the most dispositive factors in
determining whether an ordinance like the TPA is narrowly tailored because it goes to the heart
of the corruption issue. Generally, a public official is more likely to be or appear to be corrupt
when he or she receives a advantages from the recipient of a public benefit shortly before or after
the public official confers the benefit upon the recipient. One can therefore conclude that an
ordinance is more narrowly tailored to further the government interest in preventing real or
apparent corruption when it restricts advantages that are made to a public official by the recipient
of a public benefit shortly before or after the public official confers the benefit.

Section 1704(a) of the TPA restricts public officials from receiving advantages from the
recipient of a public benefit for the earliest of the following three time periods: (1) one year after

: Taxpayer Protection Act, § 1702(c) (2000).
$ FPPCv. Superior Court, 25 Cal.3d 33, 45 (1979).



the expiration of the official’s term; (2) one year after the official’s departure from ofﬁce or (3)
five years from the date the official approves or votes to approve the public benefit.”

Opponents of the TPA argue that this restriction — especially the part that applies up to
five years after the official approves or votes to approve the public benefit — is too long (i.e.,
overly broad) and therefore not narrowly tailored to further the government interest behind the
TPA. They would also argue that the ordinance unfairly discriminates against a party that wants
to make a advantages to a City public official after the public official confers a benefit on that
party, but does not affect a party that makes advantages to the City public official before the
public official confers a benefit on the party. Supporters of the TPA, on the other hand, argue
that the designated time periods are necessary to prevent the appearance of a quid pro quo
between a City public official and the party to which he or she confers a benefit. They would
also respond that as an “anti-kickback” law, the TPA is only designed to prevent parties who
have received a public benefit from rewarding the City public official who has conferred the
benefit after-the-fact.

B. Ban on advantages

Like the timing of the advantages in relation to the time the public benefit was conferred,
the size of the advantages made by the recipient of a public benefit can affect whether a public
official is or (more likely) appears to be corrupt. One can conclude that the greater the size of
the advantage from a party to a public official, the more likely real or apparent corruption is
involved. Therefore, a narrowly tailored ordinance aimed at preventing corruption must restrict
advantages over a certain amount — although no one can say what that amount is.

The TPA does not just limit the size of advantages from rec1p1ents of public benefits, it
outright bans them.® Opponents of the initiative argue that this provision is simply too restrictive
and not narrowly tailored to further the government interest in preventing corruption. They
would prefer the TPA to allow advantages from parties that receive public benefits — even if they
are limited — rather than ban them altogether. Supporters argue that a complete ban on
campaign contributions and other advantages is necessary to achieve the government interest of
preventing real or apparent corruption.

C. Type or amount of public benefit conferred

Another factor determining whether an ordinance is narrowly tailored to further a
government interest is the type or size of the public benefit conferred. One could only consider a
public official to be corrupt if he or she confers a benefit above a certain value — but once again,
the exact value of that benefit is not known.

The TPA restricts a City public official from receiving contributions from a party where
the official has conferred benefits upon the party in the following amounts over a 12 month
period:

7 See Taxpayer Protection Act, § 1704(a).
¥ See id at § 1703(b)(3).



e $25,000 (for personal services, supplies, the purchase or sale of real property, or
in the case of a land use variance or special permit)g;

$50,000 (for business franchise) ;

$5,000 (for a tax abatement, exception or benefit)!!; and

$10,000 (for cash or specie)."?

e e e

Once again, opponents of the TPA argue that cities like Pasadena routinely confer public benefits
in these value ranges, and that the specific values mentioned in the TPA are too insignificant to
trigger any concern of corruption. In their minds, the thresholds should be larger. They
therefore argue that the TPA is not narrowly tailored to further the government interest described
in the Findings. TPA supporters argue that these amounts are sufficiently large to raise the
question of real or apparent corruption, and that the Act is therefore narrowly tailored because it
does not apply to parties that receive smaller and less significant benefits from City public
officials.

D. Involved parties (“the nonprofit issue”)

Finally, one is less likely to consider the ordinance narrowly tailored to further the
governmental interest of preventing real or apparent corruption when the link between the party
giving the advantage to the public official and that official’s act of approving or voting to
approve a public benefit to that party is more tenuous, as is the case with the director of a
nonprofit organization (such as a charity) who wants to make a campaign contribution to City
public official who voted to approve a contract with the nonprofit organization.

Included in the TPA’s definition of a person or entity receiving a public benefit are any
individuals who own more than 10% of the entity and any individuals who are trustees, directors,
partners or officers of that entity.'> Opponents of the TPA argue that the initiative is
overinclusive because it prohibits advantages to a City public official from individuals who are
stakeholders, directors and officers in an entity that received a public benefit from the public
official — even if those individuals are not directly involved in the receipt of the public benefit
and do not themselves receive a financial benefit. In other words, they argue that the link
between an entity receiving a public benefit from a City public official and the act of giving an
advantage by some stakeholders, directors or officers of that entity is so tenuous, that the
ordinance is not narrowly drawn to address the concern of corruption. In some cases, those
individuals may not even know that the entity has received a public benefit. Supporters of the
TPA argue that the ban on advantages from management and ownership of the entity is
necessary to further the goals of the TPA.

2. Federal and state preemption

The TPA prohibits public officials who approve or vote to approve a public benefit from
accepting campaign contributions from the recipient of the public benefit for any elective office

® See id at § 1703(a)(1), (2), (3) and (5).
' See id. at § 1703(a)(4).

"' See id at § 1703(a)(6).

12 See id. at § 1703(a)(7).

B See id. at § 1703(b)(1) & (2).



that the official may pursue. Clearly this provision of the TPA does not cause any problems
when the City public official runs for office in Pasadena. However, a constitutional question
regarding preemption arises as to whether the TPA applies to a City public official when that
official runs for state or federal office.

The Federal Election Campaign Act (“FECA”) is explicit on the subject of preemption.
Section 453 of FECA provides that federal law preempts any state law with respect to election to
federal office.'* Therefore, it appears that the City of Pasadena may not enforce the TPA against
a City public official running for federal office.

California law is less clear on the subject of preemption. The Political Reform Act of
1974 (“PRA” or “the Act”) does not contain a provision explicitly preempting local laws. The
Act allows local jurisdictions to impose additional requirements as long as those requirements do
not prevent a person from complying with the Act.”* Local jurisdictions can and have enacted
stronger contribution limits on candidates and committees, but the Act provides, and the Fair
Political Practices Commission has advised, that they may not impose additional or different
filing deadlines for candidates or committees other than those candidates or committees involved
in races in those local jurisdictions.’® To add to the confusion, Section 85703 allows local
jurisdictions to create stronger contribution limits for candidates for local office, but remains
silent as to local public officials running for state office. One could argue that the Legislature
could have specifically preempted ordinances affecting local candidates running for state office

had it so desired, but did not draft the bill this way.

From a public policy standpoint, one could construe the TPA as creating an unfair
situation because City public officials who run for state office will be disadvantaged in their
ability to raise campaign funds compared to state candidates who are not City public officials.
Nevertheless, election and campaign finance ordinances cannot correct the many inequities that
occur in election contests; for instance, a Pasadena public official running for state office may
have an established set of contributors that other candidates do not have.

3. Equal protection/reciprocity

Opponents of the TPA have argued that the TPA is discriminatory and therefore triggers
an equal protection argument because it only regulates parties that have applied for and received
a public benefit, but not parties that have opposed the public benefit. In Harwin v. Goleta Water
District, the Ninth Circuit Court of Appeals declared unconstitutional an ordinance which
restricted contributions from water permit applicants without restricting contributions from
opponents of the same application.'’ The Court found that the distinction between applicants
and proponents drawn by the ordinance did not further the purposes of the ordinance — namely,
to prevent corruption or the appearance of corruption.

" See 2 U.S.C. § 453 (2005).

1 See Cal. Govt. Code § 81013 (2005).

1® See Cal. Govt. Code § 81009.5 (2005); see also In the Matter of Opinion Requested by Lance H. Olson, Esqg., No.
0-01-112, July 9, 2001 (finding Los Angeles ordinance preempted by the PRA insofar as it imposed “additional or
different” filing requirements on state party committees in areas of statewide concern).

17953 F.2" 488 (1991).



One could make a colorable argument that the TPA discriminates against parties that
apply for and receive public benefits (as opposed to parties that oppose the grant of the public
benefit) in the same way that the ordinance in the Harwin case did. Supporters of the TPA argue
that because the TPA is an “anti-kickback law” designed to protect the decisionmaking process
by insulating City public officials from parties that receive a public benefit, it only covers those
parties that actually receive the public benefit — not the parties that oppose or support the grant of
the public benefit. In that way, the TPA is designed much the same way as the state law that
prohibits lobbyists who appear before a given public official from making a campaign
contribution to that public official. Applying the TPA to parties that oppose a public benefit is
also tricky because it is often difficult to determine the value of not conferring the public benefit.

Conclusion

The TPA obviously raises a number of constitutional issues, including free speech rights,
preemption, and discrimination; however, because the law is undefined or unclear on most of
these issues (other than the federal preemption issue, which we consider quite straightforward),
we will not make any definitive conclusions about the constitutionality of the TPA’s various
provisions. Rather, we could only advise that the courts will have to make the ultimate
determination on such issues. If the City Council make amendments to the TPA, however, we
recommend that it specifically exempt local candidates running for federal office from the
provisions of the TPA.



CITY OF PASADENA

MEMORANDUM

To: Task Force on Good Government

From: Michele Beal Bagneris, City Attomey 22
Theresa E. Fuentes, Deputy City Attorney 7/

Date: January 11, 2006

Re:  Rough Estimate of Cost to Implement Taxpayer Protection Amendment

The Task Force on Good Government asked that the City Attorney’s Office provide an
estimate of the City’s costs of implementing the Taxpayer Protection Amendment (City
Charter, Article XVII, “TPA”). The following is a rough estimate of the City’s costs to
implement the TPA from May of 2005 to January of 2006.

DEPARTMENT COST NOTES
City Manager/City Clerk 1. $16,000.00 1. This estimate covers outside
2. $7,000.00 consultant costs to develop a

tracking list for the City Manager
and City Council. The City
Council approved limit for this
expenditure is $92,150.00.

2. This estimate covers management
and staff time spent on
implementation.

Planning Department $40,000.00 At its meeting on January 9, 2006, the
City Council approved an allocation of
$39,630.00 for Planning’s expenses to
implement the TPA, which still does not
capture all Planning expenses.

City Attorneys’ Office $31,500.00 This estimate includes staff time and

- expenses incurred in training, research,
and other matters related to
implementation.

TOTAL: $94,500.00

Note that this estimate does not include the costs of the City’s other departments to track
individual transactions with one contractor/person under $25,000 that may aggregate in
any 12-month period to $25,000 or more, and thus trigger application of the TPA. This
estimate also does not include City expenses incurred to support the Task Force for Good
Government, such as: retention of the Center for Governmental Studies, City Clerk and
City Attorney support staff, meeting space and equipment rental, or other related
expenses.
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CITY OF PASADENA
MEMORANDUM
To: Task Force on Good Government

From: Michele Beal Bagneris, City Attorney 53%
Theresa E. Fuentes, Deputy City Attorney

Date: January 12, 2006

Re: City Public Officials/Employees Representing City on Outside Public Agencies

The Taxpayer Protection Amendment (City Charter, Article XVII, “TPA”) applies to “the
exercise of discretion of any such public official serving in his or her official capacity through a
redevelopment agency, or any other public agency, whether within or without the territorial
jurisdiction of the City either as a representative or appointee of the City.” (TPA, Section
1704(b).) The Task Force on Good Government asked that the City Attorney’s Office provide a
list of outside public agencies which may be covered by Section 1704(b). The lists below
identify the majority of those outside public agencies on which City elected officials, appointed
officials, and City employees sit.

A large number of City public officials and employees actively volunteer in nonprofit
organizations and professional groups, and other community activities. In addition, numerous
City employees are appointed to local nonprofit organizations, professional organizations, task
forces, and/or consortiums related to their job duties. The list below does not include any of
these nongovernmental organizations since Section 1704(b) does not apply to them.

1. Agreement No. 16695: Agreement Between the Cities of Glendale and Pasadena
Regarding a Joint Library Automated Control System

Los Angeles County Economic Development Corporation
Los Angeles County Metropolitan Transportation Authonty
10.  Los Angeles County Sanitation District

11.  Metro Gold Line Construction Authority

12.  Metropolitan Water District

13, Multimodal Operation and Development Entity

14, Raymond Basin Management Board

15. San Gabriel Valley Council of Governments

16.  Southem California Association of Governments

17. Southern California Public Power Authority

18. The Gamble House
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2. Area C Joint Powers Agreement

3. Burbank, Glendale, Pasadena Airport Authority

4, California Cities Home Ownership Authority

5. Foothill Air Support Team

6. Foothill Employment and Training Consortium Workforce Investment Board
7. LA IMPACT

8.

9.



California Institute of Technology

GOVERNMENT & COMMUNITY RELATIONS OFFICE 2-9
Pasadena, California 91125

HALL DAILY (626) 395-6256
Assistant Vice President Fax: (626) 793-5373

January 25, 2006

John Van de Kamp
Chair, Task Force on Good Government :_‘3 g -
City of Pasadena <o . M
117 E. Colorado Blvd., 6t Floor S 2 O
P.0. Box 7115 oo N
Pasadena, CA 91109-7215 dan <
== 2 m
Dear Mr. Van de Kamp: = O

I am writing on behalf of the California Institute of Technology to offer
invited public comment regarding the Taxpayer Protection Amendment
(“TPA”) that your task force is currently studying. Although the overarching
purpose of the TPA is laudable, we are concerned that it will have damaging
and perhaps unintended consequences for 501(c) (3) organizations, such as
Caltech, that are based in Pasadena. Specifically, Caltech is concerned about
the potential impact of the TPA on the stewardship of the City’s scores of
such organizations.

As with other types of organizations, to operate effectively and achieve
their charitable purposes, 501(c)(3) organizations require strong leadership
from their governing boards and from their officers. In potentially foreclosing
individuals serving in such capacities from making even small contributions
to local officials seeking elective office, the TPA could seriously interfere with
recruitment and retention of highly qualified individuals who--in many cases
without compensation--provide the leadership that Pasadena’s vibrant
charitable community needs and deserves.

While practices vary among charitable organizations, many such
organizations, including Caltech, do not pay compensation to members of
their governing Boards. Caltech’s Board is comprised of outstanding
individuals from a variety of fields, who lend their time, wisdom and
resources to advance the mission of the Institute without any expectation of
compensation. The contributions of these individuals to the betterment and
standing of Caltech cannot be overstated, and other 501 (c) (3) organizations
certainly have similar experience with and reliance on their trustees and
directors.



John Van de Kamp
January 25, 2006
Page Two

The problem presented by the TPA is that it effectively confronts a
trustee or director of a local charity with the prospect of having to forego
making a personal campaign contribution in any amount to a local official
who is seeking elective office if that official participated in a governmental
decision that conferred the requisite benefit on the charity, in some cases
years earlier. That may seem like an unreasonable burden to someone who is
engaged in local public affairs and is freely giving his or her time and support
to a local charity. In Caltech’s case, a ban on such political involvement could
be construed as permanent because the City in 1989 legally obligated itself
(and Caltech) to compliance reviews of the Institute’s campus master plan
every five years.

As the largest private-sector employer in the City, which is also home
to hundreds of Caltech graduates, the Institute has long encouraged civic
participation by its employees and alumni. Within that broad cohort is a
subset of employees, the Institute’s officers, who are directly affected by TPA.
Historically, members of this group have been active in civic and political
affairs dating back to the early decades of the last century, as often at the
invitation of City Hall as through their own initiative and often providing
unique intellectual expertise along the way. Insofar as TPA creates a
disincentive to such involvement, the Institute sees more harm than good
resulting over time from TPA’s application to non-profit organizations.

For the foregoing reasons, I urge the Task Force on Good Government
to consider and recommend an appropriate exemption for 501(c) (3)

organizations.

Hall Daily

cc: Dr. David Baltimore, President, Caltech
Mr. Kent Kresa, Chair, Caltech Board of Trustees
Dr. Paul Jennings, Provost and Vice President, Caltech
Dr. Michael Alvarez, Professor of Political Science, Caltech



MEMORANDUM

To:  Task Force Members
From: Steve Levin and Bob Stern
Date: January 25, 2006

Re: Contribution Limits for Selected California Cities

REO ok Ejodilty
Escondido 133,000 $250/election
Gardena 58.000 $1,000/election
s $250/election if candidate does not accept expenditure
limits
Hayward 140,000 e $1,000 if candidate accepts expenditure limits
Laguna Beach | 23,000 $310/election cycle
~ e $500 for city council
Los Angeles | 3,700,000 ¢ $1,000 for citywide office
¢ $100/election if candidate does not accept expenditure
limits
Oakland 400,000 o $500/election if candidate accepts expenditure limits
: ¢ $500/general election
San Francisco | 777,000 s  $250/runoff election

e $100/election for city council

San Jose 895,000 o $250/election for mayor
Santa Monica | 84,000 $250/election
Torrance 138,000 $1,000/election cycle
e $250/election for city council
San Diego 1,223,000 e $300/election for citywide office

Simi Valley 111,000 $1,000/election

Walnut Creek | 64,000 $100/election cycle




Internal Revenue Service Subsection Codes for Tax-Exempt

Organizations

The foliowing chart lists the different kinds of tax-exempt organizations and whether or not contributions to them are tax
deductibie. It is based on |IRS Publication 5§57 and T.D. 8818. For more information, see IRS Publication 557 and
T.D. 8818 or consult your tax advisor.

Section
of Code

501(c)(1)

501(c)(2)

501(c)(3)

501(c)(4)

501(c)(5)

501(c)(6)

501(c)(7)

501(c)(8)

501(c)(9)

501(c)
(10)

501(c)
(a1

501(c)
(12)

501(c)
(13)

501(c)
(14)

501(c)
(15)

Description of Categories

Corporations Organized under Act of
Congress (including Federal Credit Unions)

Title Holding Corporation for Exempt
Organization

Religious, Educational, Charitable,
Scientific, Literary, Testing for Public
Safety, to Foster National or International
Amateur Sports Competition, or Prevention
of Cruelty to Children or Animals
Organizations

Civic Leagues, Social Welfare
Organizations, and Local Associations of
Employees

Labor, Agricultural, and Horticultural
Organizations

Business Leagues, Chambers of
Commerce, Real Estate Boards, Etc.

Social and Recreational Clubs

Fraternal Beneficiary Societies and
Associations

Voluntary Employees Beneficiary
Associations

Domestic Fraternal Societies and
Associations

Teacher's Retirement Fund Associations

Benevolent Life Insurance Associations,
Mutual Ditch or Irrigation Companies,
Mutual or Cooperative Telephone
Companies, Etc.

Cemetery Companies

State Chartered Credit Unions, Mutual
Reserve Funds

Mutual Insurance Companies or
Associations

http://www.guidestar.org/help/501c_orgs.jsp

Annual Return
Required To
Be Filed

None

Form 990" or
990-E78

Form 9901,

990-EZ8, or
990-PF

Form 890" or
990-EZ8

Form 890" or
990-E28

Form &90" or
990-EZ8

Form 990" or
990-E28

Form 990! or
990-EZ78

Form 880" or
990-£78

Form 990" or
990-E28

Form 990" or
990-E28

Form 990" or
990-E78

Form 9901 or
990-£78

Form 990" or
990-E78

Form 9907 or
990-E78

Disclosure
Requirements

None

Form 890 or 890-
EZ
Form 1024

Form 990, 990-
EZ, or 990-PF
Form 1023

Form 990 or 990-
EZ
Form 1024

Form 990 or 990-
EZ
Form 1024

Form 990 or 990-
EZ
Form 1024

Form 990 or 990-
EZ
Form 1024

Form 990 or 990-
EZ
Form 1024

Form 990 or 990-
EZ
Form 1024

Form 9890 or 990-
EZ
Form 1024

Form 990 or 990-
EZ
Form 1024

Form 990 or 990-
EZ
Form 1024

Form 990 or 990-
EZ
Form 1024

Form 990 or 990-
EZ
Form 1024

Form 990 or 990-
EZ
Form 1024

Contributions
Allowable

Yes, if made for
exclusively public
purposes

No?

Yes, generally

No, generally?-3

No?

No?

No?

Yes, for certain
Sec. 501(c)(3)
purposes

No?

Yes, for certain
Sec. 501(c)(3)
purposes

No?

No?

Yes, generally

No?

No?
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Form 990 or 990-

501(c) Cooperative Organizations to Finance Crop  Form 990" or E7 No2
(16) Operations 990-E2° Form 1024
. Care OON ~r OON_
501(c) Supplemental Unemployment Benefit Form 990" or E‘Z’”” Ton et eEy No2
an Trusts 990-£2° Form 1024
501(c) Employee Funded Pension Trust (created Form 990" or i;czxm 980 or BB0- No2
(18) before June 25, 1959) 990-£78 Form 1024
501(c) Post or Organization of Past or Present Form 890" or E%rm 990 or 990- No. aenerally”
(19) Members of the Armed Forces 990-E78 Form 1024 '8 y
501 Form 990-BL
21 (© Black Lung Benefit Trusts Form 890-BL (except No?
@) Schedule A)
501(c) I Form 990 or Form 990 or 990- 5
22) Withdrawal Liability Payment Fund 090-E78 EZ No
501(c) Veterans Organizations (created before Form 990 or Form 990 or 990- 7
(23) 1880) 990-E28 EZ No, generally
501(c) Title Holding Corporations or Trusts with Form 990 or E%rm 990 or 990- No
(25) Multiple Parents 990-EZ Form 1024
501(c) State-Sponsored Organization Providing Form 990" or E%rm 990 or 980- No
(28) Health Coverage for High-Risk Iindividuals 990-EZ8 Form 1024
501(c) State-Sponsored Workers' Compensation Form 990" or Form 990 or 990- No
@nt Reinsurance Organization 990-EZ8 EZ
501(c) National Railroad Retirement investment Not yet None No
(28)12 Trust determined
?19)47(3) Non-Exempt Charitable Trusts Form 990-PF  Form 990-PF No'3
Form 1065
501(d) Religious and Apostolic Associations Form 1065° (except No?
Schedule K-1)
501(e) Cooperative Hospital Service Form 990" or Eczwm 990 or 990- Yes
Organizations 990-EZ8 Form 1023
501(f) Coopefative Service Organizgtions of Form 990" or Eczzrm 880 or 850- Yes
Operating Educational Organizations 990-EZ8 Form 1023
Form 990 or 990-
F
501(k)  Child Care Organizations ggg"é?,o or EZ Yes
ol Form 1023
1 Form 990 or 990-
501(n) Charitable Risk Pools Form Q%O or EZ Yes
990-E2 Form 1023
521(a) Farmers' Cooperative Associations Form 290-C Form 990-C No
Form 1120- Form 1120-POL
527 Political Organizations POL'0, 990, or  or Form 990 or No
990-EZ8 990-EZ

rage £ uL o

1. For exceptions to the filing requirement see chapter 2 of Publication 557 and the general instructions for Form 890.

2. An organization exempt under a subsection of Code sec. 501 other than 501(c)(3) may establish a charitable fund,
contributions to which are deductible. Such a fund must itself meet the requirements of section 501(c)(3) and the related
notice requirements of section 508(a).

3. Contributions to volunteer fire companies and similar organizations are deductible, but only if made for exclusively
public purposes.

http://www.guidestar.org/help/501c_orgs.jsp 1/19/2006



4. Deductible as a business expense to the extent allowed by Code section 192.

5. Deductible as a business expense to the extent allowed by Code section 194A,

6. Appiication is by ietter to the address shown on Form 8718. A copy of the organizing document shouid be attached and
the letter should be signed by an officer.

7. Contributions to these organizations are deductible only if 90% or more are of the organization's members are war
veterans.

8. For limits on the use of Form 990-EZ, see chapter 2 of Publication 557 and the general instructions for Form 990-EZ (or
Form 990).

9. Although the organization files a partnership return, all distributions are deemed dividends. The members are not
entitied to pass-through treatment of the organization's income or expenses.

10. Form 1120-POL is required only if the organization has taxable income as defined in IRC 527(c).

11. 501(c)(27) organizations (State-Sponsored Workers' Compensation Reinsurance Organizations) do not appear on
GuideStar because they are not included on the |.R.S. Business Master File (BMF).

12. There is only one 501(c)(28) organization (the National Railroad Retirement Investment Trust), which was created by
an act of Congress. It is not included on the BMF and therefore does not appear on GuideStar.

13. Only the person(s) who established a 4947(a)(1) non-exempt charitable trust may contribute to it.

Back to Top

http://www.guidestar.org/help/501c_orgs.jsp
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CITY OF PASADENA

MEMORANDUM

T Taagl
10 1asx r'orcc on Uoo

From: Michele Beal Bagneris, City Attorney '§§{
Theresa E. Fuentes, Deputy City Attorney

Date: February 8, 2006

Re: Ongoing Costs of Implementing Taxpayer Protection Amendment

.

The Task Force on Good Government asked that the City Attorney’s Office provide an estimate
of the City’s ongoing costs of implementing the Taxpayer Protection Amendment (City Charter,
Article XVII, “TPA”). The following is a rough estimate of the City’s current weekly costs to
implement the TPA.

DEPARTMENT COST PER WEEK | NOTES

City Manager/City Clerk | $1,300 This estimate includes dedicated time
by the City Manager, outside
consultant time, and other staff time.

Planning Department $1,900 This estimate includes Director time
and staff time.

City Attorneys’ Office $500 This estimate includes City Attorney,
and Assistant City Attorney and/or
Deputy City Attorney time.

WEEKLY TOTAL: $3,700"

YEARLY TOTAL: $192,400

Note that these costs will increase substantially if pre-contract tracking is implemented as
currently proposed by the Task Force. While a firm estimate cannot be given, the increase is
reasonably expected to raise costs by about 30 percent, resulting in an estimated yearly cost of
approximately $256,000. ‘

! This estimate does not include the ongoing implementation costs of the City’s other

departments.
2/9/2006
1 ltem 4
Handout by Theresa Fuentes



CITY OF PASADENA
) MEMORANDUM
To:  Task Force on Good Government M
From: Michele Beal Bagneris, City Attomcy %
Theresa E. Fuentes, Deputy City Attorney <

Date: February 9, 2006

Re:  Preliminary Analysis of Proposed Amendments to TPA
. > .

The City Attorney’s Office of the City of Pasadena is of the opinion that the currently proposed
amendments to the Taxpayer Protection Amendment (Article X VII of the City Charter, “TPA”)
do not adequately address the following legal and practical infirmities.

BRIEF STATEMENT OF LEGAL INFIRMITIES

1. Campaign Contributions: The TPA remains overly broad in banning all
campalgn contributions to candidates for City office, and in banning entire
categories of persons from the political process.

The Task Force has proposed amending the TPA to narrow its ban on campaign contributions to
apply only to those running for City office, and the City Attorney’s Office believes this is a good
first step. However, the TPA remains constitutionally suspect because of its wholesale
foreclosure of allowing individuals and entities who receive “public benefits” from participating
in the local political process through campaign contributions. Outright bans on contributions
have been accepted by courts in extremely narrow situations, none of which are applicable here.

In addition, the TPA remains constitutionally questionable because it prohibits City public
officials who vote to confer a “public benefit” from accepting campaign contributions from the

recipient of the “public benefit.”

2. Future Employment: The TPA still arbitrarily forecloses rights to pursue lawful
employment.

The TPA remains legally troublesome for its continued ban on appointed officials and City
employees from seeking lawful employment from recipients of public benefits for up to five
years. While justification has been presented to the Task Force to supposedly support such a ban
for elected officials (i.e., election cycles), no justification for a ban of that length for appointed -
officials or City employees has been presented. Courts sustain limitations on opportunity for
employment very carefully, since limitations on future employment impede achievement of
economic security, which courts have held is essential for the pursuit of life, liberty and
happiness. More narrowly drawn state regulations in the Political Reform Act already address
the concerns of the TPA. The TPA’s ban comes without supporting evidence of corruption.



- OTHER ISSUES
1. Tracking of bids on contracts.

The proposed expansion of the TPA to apply to all bidders on contracts will require further
expenditure of taxpayer resources. The City will have to come up with a separate tracking list,
train staff to understand the new prohibition, and dedicate staff time to maintaining the list.

This office has mentioned to the Center for Governmental Studies its concern that an outright
ban on campaign contribution is constitutionally suspect. Thus, expanding this ban could
contribute to the TPA’s constitutional infirmities, instead of limiting them.

2. Tracking nonprofits. v

-Even though the proposed amendments delete application of the TPA to trustees, directors,
partners or officers of certain nonprofits, the proposed amendments would require continued
tracking of these persons by the City for disclosure purposes only. To hopefully avoid
confuswn, the City will necessarily have to devise a separate list for this d1sclosure which will

require addxtlonal expenditures of taxpayer resources.

Even with separate lists, there may be confusion as to whether the TPA applies to the listed
persons, and those persons may decide not to make campaign contributions for fear of at least
being perceived as violating the TPA, or somehow otherwise acting improperly, thus chilling the
exercise of their free speech rights. Finally, as written, the language proposing this tracking is

very confusing.
3. Campaign Contribution Limits

While it is lawful for the City to impose campaign contributions, it is our understanding that this
issue is beyond the scope of direction given to the Task Force by the City Council. We believe
the Task Force was created to address the legal infirmities already in existence in the TPA, and
not to get to the question of whether there should be campaign contribution limits within the

City.
‘4. Enforcement by District Attorney

It is not clear that the District Attorney has the authority to take civil action, or that the City can
delegate such authority to the District Attorney. We further question whether the City can
mandate that any other public entity take criminal misdemeanor or civil enforcement action
under our Charter. It may be the case that the City could request, and pursuant to contract pay
for, outside enforcement by another governmental entity such as the County or State, subject to

relevant state laws.
SUGGESTED LANGUAGE CLARIFICATIONS
1. Strike the word “clerk” from sections 1703(a)(9) and 1706.5(d).

2. In section 1703(b)(2) — add a comma between (3) and (4); add a comma before the
phrase “and (6)”; delete the last sentence because it confuses the issue of whether the



TPA applies to trustees, directors or officers of nonprofits, or, if the sentence is to be
retained, add the word “only” between “disclosure under”.

As written, the phrase “unless there is reason to believe” in Section 1703(a)(8) could
be unconstitutionally vague. Replace with a more concrete and specific standard, or
end the sentence at “less than $5,000.”

Delete the phrase proposed to be added, or rewrite the added section to 1704(b) to
read:

. . . jurisdiction of the City. Section 1704(a) shall apply to agencies outside the City
on which a City public official sits only if the outside agency voluntarily provides to
the City the information called for in Section 1703 for those public benefits granted

by the outside agency.

Rewrite Section 1704(c) to read:

No person who bids on a contract with the City, or enters into a lease agreement or

land sales agreement with the City, with a value in excess of $2§,000, which requires

approval by the City Council, shall make any campaign contribution to any member

of or candidate for the City Council, or committee controlled by the member or

candidate, from the time the Request for Proposal or other bid process has been

issued or from the time negotiations commence, until the negotiations have

terminated. Once negotiations have terminated, this Article continues to apply to the

public benefit recipient. This section does not apply to low bid contracts as defined

by Section 1002 of the City Charter.

Delete Section 1706.5 or, if retained add a preamble to Section 1706.5 which reads:

The following campaign contribution limits are in addition to the restrictions set forth

in Section 1704 above.

If retained, rewrite parts of Section 1706.5 to read:

(a) City district races: No person may make, and no person may accept, a campaign
contribution of more than one thousand dollars ($1,000) per election.

(b) Mayoral race: No person may make, and no person may accept, a campaign
contribution of more than two thousand dollars ($2,000) per election.

Reconsider who should be the enforcement authority in Section 1707.



To:

CITY OF PASADENA

MEMORANDUM

Task Force on Good Government

From: Michele Beal Bagneris, City Attorney
Theresa E. Fuentes, Deputy City Attorney

Date: February 14, 2006

Re:

Potential Exclusion of Nonprofits from TPA
(revised from January 25, 2006 vetsion, to exclude citations to 26 U.S.C. § 501(c))

The Task Force asked for a list of nonprofit organizations that had received a qualified public
benefit from the City and are currently being tracked on the City’s TPA lists. The City does not
require a public beneficiary recipient to identify whether it is a nonprofit organization, and thus
cannot identify with certainty all of the nonprofits on its lists. Nonetheless, the City can identify
entities which are or appear to be nonprofits and which are currently being tracked for purposes
of the TPA. The City provides this incomplete list as an information item only.

1.
2.

8.
9.

American Red Cross

California Institute of Technology

. Fuller Seminary

Art Center College of Design

St. Philip the Apostle Church and School

Heritage Housing Partners

Union Station Foundation

Ecumenical Council of Pasadena Area Churches

Huntington Hospital

10. Community Development Block Grant Recipients:

a.

b.

Center for Community and Family Services, Inc.
Pasadena Development Corporation

Pasadena Enterprise Center

Ecumenical Council of Pasadena Area Churches

Housing Rights Center



Institute of Popular Education (Instituto de Educacion popular del sur de
California (IDEPSCA))

. Institute for Urban Research and Development
. Pasadena Neighborhood Housing Services, Inc,
Center for Aging Resources

Community Health Alliance of Pasadena

. El Centro de Accion Social, Inc.

Journey House, Inc.

. Mother’s Club Community Center. Inc.

. Pasadena Mental Health Association

. URDC Human Services corporation
. YWCA Pasadena-Foothill Valley

. Union Station Foundation
Armenian Relief Society

Child Care Information Services
Pasadena Senior Center

. The Sycamores



OFFICE OF THE CITY ATTORNEY

MEMORANDUM

To: Honorable Mayor and Members of the City Council

From: Michele Beal Bagneris, City Attorney /"7 ?)
Theresa E. Fuentes, Deputy City Attorney

Date: February 23, 2006

Re: Task Force on Good Government’s Final Recommendations

'

On February 21, 2006, the Task Force on Good Government finalized its recommendations to
the City Council regarding proposed changes to the Taxpayer Protection Amendment (Article
XVII of the City Charter, “TPA”). The City Attorney’s Office attended each Task Force
meeting.

The City Attorney’s Office submitted various documents to the Task Force for its consideration,
and the Task Force has appended those to its separate report to the Council in the February 27,
2006 agenda packet. The City Attorney’s Office wishes to draw the Council’s attention to its
memorandum dated February 9, 2006, attached hereto and titled “Preliminary Analysis of
Proposed Amendments to TPA,” in which we address the Task Force’s proposed changes. Their
final recommendation incorporated many of our suggested language changes, however many of
the other issues continue to concern us.

Two additional points warrant consideration by the Council. First, if amendments are placed on
the ballot, the Council should propose adding a section to the TPA that provides clear authority
for the adoption of guidelines for implementation of the TPA. The TPA does not address this
issue. We believe that authority to do so is implicit in the TPA. On that basis, in August of 2005
the City Attorney’s Office drafted, and Council adopted, guidelines for implementation of the
TPA. The Task Force agreed that the authority to adopt guidelines was implicit, and did not
warrant further consideration in its deliberations. Nonetheless, since the TPA does not expressly
provide such authority, it should be added to any proposed ballot measure. We suggest the
following:

Section 1707(e): The City may adopt guidelines for implementation of the TPA
that are consistent with the findings and declarations set forth in Section 1702.

2/27/2006
7.C.1.

100 North Garfield Avenue, Room 228 - P.O. Box 7115 - Pasadena, CA 91109-7215
(626) 744-4141 - Fax (626) 744-4190



Second, we are concerned that the new restriction proposed by the Task Force to ban campaign
contributions from those who are negotiating contracts with the City adds to the potential
constitutional infirmities of the TPA. (See the Task Force’s proposed changes at Section
1704(c).) The Task Force consultant advised that he believed this would be constitutional,
however we are concerned about the constitutionality since the case law is not clear on this point.
We recommend deleting the proposed Section 1704(c).

Enclosure

cc: Cynthia J. Kurtz, City Manager
Jane L. Rodriguez, City Clerk



CITY OF PASADENA

i nRS

MEMORANDUM

To:  Task Force on Good Government /('\ﬂb,
From: Michele Beal Bagneris, City Attorney

Theresa E. Fuentes, Deputy City Attorney f%

Date: February 9, 2006

Re:  Preliminary Anaiysis of Proposed Amendments to TPA

S
g

The City Attorney’s Office of the City of Pasadena is of the opinion that the currently proposed
amendments to the Taxpayer Protection Amendment (Article XVII of the City Charter, “TPA”™)
do not adequately address the following legal and practical infirmities.

BRIEF STATEMENT OF LEGAL INFIRMITIES

1. Campaign Contributions: The TPA remains ovei'ly broad in banning all
campaign contributions to candidates for City office, and in banning entire
categories of persons from the political process.

The Task Force has proposed amending the TPA to narrow its ban on campaign contributions to
apply only to those running for City office, and the City Attorney’s Office believes this is a good
first step. However, the TPA remains constitutionally suspect because of its wholesale
foreclosure of allowing individuals and entities who receive “public benefits” from participating
in the local political process through campaign contributions. Outright bans on contributions
have been accepted by courts in extremely narrow situations, none of which are applicable here.

In addition, the TPA remains constitutionally questionable because it prohibits City public
officials who vote to confer a “public benefit” from accepting campaign contributions from the
recipient of the “public benefit.”

2. Future Employment: The TPA still arbitrarily forecloses rights to pursue lawful
employment.

The TPA remains legally troublesome for its continued ban on appointed officials and City
employees from seeking lawful employment from recipients of public benefits for up to five
years. While justification has been presented to the Task Force to supposedly support such a ban
for elected officials (i.e., election cycles), no justification for a ban of that length for appointed
officials or City employees has been presented. Courts sustain limitations on opportunity for
employment very carefully, since limitations on future employment impede achievement of
economic security, which courts have held is essential for the pursuit of life, liberty and
happiness. More narrowly drawn state regulations in the Political Reform Act already address
the concerns of the TPA. The TPA’s ban comes without supporting evidence of corruption.



1. Tracking of bids on contracts.

The proposed expansion of the TPA to apply to all bidders on contracts will require further
expenditure of taxpayer resources. The City will have to come up with a separate tracking list,
train staff to understand the new prohibition, and dedicate staff time to maintaining the list.

This office has mentioned to the Center for Governmental Studies its concern that an outright
ban on campaign contribution is constitutionally suspect. Thus, expanding this ban could
contribute to the TPA’s.constitutional infirmities, instead of limiting them.

2. Tracking nonprofits. ¢

Even though the proposed amendments delete application of the TPA to trustees, directors,
partners or officers of certain nonprofits, the proposed amendments would require continued
tracking of these persons by the City for disclosure purposes only. To hopefully avoid
confusion, the City will necessarily have to devise a separate list for this disclosure, which will

require additional expenditures of taxpayer resources.

Even with separate lists, there may be confusion as to whether the TPA applies to the listed
persons, and those persons may decide not to make campaign contributions for fear of at least
being perceived as violating the TPA, or somehow otherwise acting improperly, thus chilling the
exercise of their free speech rights. Finally, as written, the language proposing this tracking is

very confusing.
3. Campaign Contribution Limits

While it is lawful for the City to impose campaign contributions, it is our understanding that this
issue is beyond the scope of direction given to the Task Force by the City Council. We believe
the Task Force was created to address the legal infirmities already in existence in the TPA, and
not to get to the question of whether there should be campaign contribution limits within the

City.
4. Enforcement by District Attorney

It is not clear that the District Attorney has the authority to take civil action, or that the City can
delegate such authority to the District Attorney. We further question whether the City can
mandate that any other public entity take criminal misdemeanor or civil enforcement action
under our Charter. It may be the case that the City could request, and pursuant to contract pay
for, outside enforcement by another governmental entity such as the County or State, subject to
relevant state laws.

SUGGESTED LANGUAGE CLARIFICATIONS
1. Strike the word “clerk” from sections 1703(a)(9) and 1706.5(d).

2. In section 1703(b)(2) — add a comma between (3) and (4); add a comma before the
phrase “and (6)”; delete the last sentence because it confuses the issue of whether the



TPA applies to trustees, directors or officers of nonprofits, or, if the sentence is to be
retained, add the word “only” between “disciosure under”.

As written, the phrase “unless there is reason to believe” in Section 1703(a)(8) could
be unconstitutionally vague. Replace with a more concrete and specific standard, or
end the sentence at “less than $5,000.”

Delete the phrase proposed to be added, or rewrite the added section to 1704(b) to
read:

.. . jurisdiction of the City. Section 1704(a) shall apply to agencies outside the City
on which a City public official sits only if the outside agency voluntarily provides to
the City the information called for in Section 1703 for those public benefits granted

by the outside agency.

Rewrite Section 1704(c) to read:

No person who bids on a contract with the City, or enters into a lea.se agreement or

land sales agreement with the City, with a value in excess of $25 000, which requires

approval by the City Council, shall make any campaign contribution to any member

of or candidate for the City Council, or committee controlled by the member or

candidate, from the time the Request for Proposal or other bid process has been

issued or from the time negotiations commence, until the negotiations have

terminated. Once negotiations have terminated, this Article continues to apply to the

public benefit recipient. This section does not apply to low bid contracts as defined

by Section 1002 of the City Charter. /

Delete Section 1706.5 or, if retained add a preamble to Section 1706.5 which reads:

The following campaign contribution limits are in addition to the restrictions set forth

in Section 1704 above.

If retained, rewrite parts of Section 1706.5 to read:

(a) City district races: No person may make, and no person may accept, a campaign
contribution of more than one thousand dollars ($1,000) per election.

(b) Mayoral race: No person may make, and no person may accept, a campaign
contribution of more than two thousand dollars ($2,000) per election.

Reconsider who should be the enforcement authority in Section 1707.
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23 March 2006

Mayor and City Council
City of Pasadena

117 East Colorado Blvd.
Pasadena, CA 91105

The League of Women Voters of the Pasadena Area commends the efforts of the Task
Force on Good Government and its chairperson, John Van de Kamp, in working to address
how to improve the Taxpayer Protection Act. One of the League's directors, Shirley
Spencer, has observed the task force in action and wrote the enclosed personal opinion
article ziljbout it which also appears in the League's April “Voter” which you all should have
received.

The League has a long history of working for campaign finance improvements to ensure
the public's right to know, combat corruption and undue influence, enable candidates to
compete more equitably for public office and to promote citizen participation in the
political process.

We Io_cl)k forward to seeing what becomes of the task force recommendations to the city
council.

Sincerely,

. . — /
v(—;' et AAV S\’\\A,U’L}/\T” L '(L,/Vzlc 1;%4/‘12(/

Sharon Mullenix Carole Bradley
President Action Vice President
Enclosure

Copies to: C. Kurtz, City Manager
J. Rodriguez, City Clerk :
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OPINION

THE UNTOLD STORY OF PASADENA’'S ‘GOOD GOVERNMENT

by Shirley Spencer

iven the national exposure

of a culture of corruption in

government, and Pasadena

voters® enthusiasm for anti-
corruption Measure B five years
ago, it seemed politically correct
and a demonstration of leadership
for the Pasadena City Council to
create a Task Force on Good
Government six months ago. But
then reality crept in.

On February 27, former California
Attorney Genera! and Tasx Force
Chair John Van de Kamp reported
the task force’s recommendations to
the Council. When he proposed
strengthening, not softening the
measure (now known as the
Taxpayer Protection Amendment—
TPA), it appeared to come as a
distinct and unwelcome surprise—
with one notable exception.

Carmen Balber of the Foundation for
the Protection of Taxpayers and Con-
sumers, the group that had put Measure
B on the ballot originally, publicly en-
dorsed the task force's recommenda-
tions. After nearly two hours of discus-
sion. the city council decided that, no
matter how flawed the TPA may be, the
recommendations were too much, too
soon, and put off a decision to submit a
revised version to the voters.

The council members are going to con-
tinue to review the recommendations
and. and apparently hope for some out-
side force to step up and challenge the
TPA. Then. if they can find a court that
will rule it unconstitutional, they can go
back to life ““as they knew it” before the
TPA became a part of their political real-
ity.

The city council cannot change the TPA
without going to the voters. Since put-
ting a local measure on the ballot during
state elections (June or November 2006)
costs $122.000, compared with $10,000
when there are cty of Pasadena elections
(March 2007), the council may opt to
wait a year.

In the meantime, the TPA remains on the
books. affecting the future careers of not

The Taxpayer Protection Amendment
(TPA) was approved by Pasadena voters
in March 2001 by a 60-percent margin,
and was finally enacted in May 2005

after considerable legal wrangling

and hundreds of thousands of dollars

were spent on legal fees..

One of the country’s toughest
conflict-of-interest laws,
the TPA bars public officials from
accepting campaign contributions,
gifts or a job
from any entity to which they award

a public benefit such as a city contract,

a lucrative franchise or property.

only elected officials, but also senior
city managers and members of commis-
sions, such as planning commissioners
who make decisions conferring public
benefits valued at more than $25,000,
e.g., land-use variances, special use per-
mits, or other exceptions to a pre-
existing master plan or land use ordi-
nance. Data on such “benefits” is being
compiled and made available to inter-
ested parties by the City Clerk’s office.
For details, see agenda item for 2/27/06
on the City of Pasadena’s website:
http://www.city
ofpasadena.net/councilagendas

The Non-profits Quandary

The TPA affects not only private, profit-
making firms, but aiso non-profit enti-
ties. Directors and officers of any entity
that has received a public benefit voted
on by the city council are prohibited
from making campaign contributions to
the council member(s) who voted in fa-
vor of its receiving the benefit.

Restrictions on non-profits are especially
significant in this “volunteer” city. Citi-
zens prominent in civic life are often
major contributors to city officials’ cam-
paigns. Council and other incumbents

therefore may have to either self-fund
their campaigns or reach beyond the
politically active citizens whose groups
may have benefited from council deci-
sions the year before an election.

Since there are no restrictions on contri-
butions to challengers’ campaigns, in-
cumbents may be at a disadvantage dur-
ing the next campaign cycle (as in 2007)
when city council members seek contri-
butions for their re-election bids. This
lack of parity would have a significant
impact on the mayoral race in March
2007.

The Task Force on Good Government
recommended eliminating the restric-
tions on campaign contributions with
respect to non-profits, but until the coun-
cil takes the next step, they remain in
effect.

The unsung hero

John Van de Kamp was the unsung
hero of the reform effort. Under his
leadership, the task force came to see the
value of the anti-corruption measure and
wanted to strengthen rather than destroy
it.

Some council members appeared before
the task force with a strong sense of enti-
tlement and objections to “outsiders”
coming to Pasadena to put the conflict-
of-interest measure on the ballot. Van de
Kamp repeatedly and politely reminded
them that 60 percent of the voters ap-
proved the measure.

John Van de Kamp has been one very
underestimated man (perhaps only by me
and some of the council). [ have enor-
mous respect for him, his integrity, and
his political astuteness in dealing with
this issue.

Yes, political life has changed in Pasa-
dena. Perhaps the council should have
named it the task force FOR good gov-
ernment. Now it remains to be seen what
action the council takes on suggested
revisions to the Taxpayer Protection Act.

Shirley Spencer served as a League
monitor of the Pasadena Task Force on
Good Government.



