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ctober 3, 2019 

e Honorable Terry Tornek, Mayor and  

embers of the City Council 

ity of Pasadena 

0 N. Garfield Avenue 

asadena, CA  91101 

Re: SweetFlower Pasadena, LLC – Appeal from Decision of Board of Zoning 
Appeals That Conditional Use Permit:  Cannabis Retailer is Incomplete

ear Mayor Tornek and Members of the City Council: 

e continue to represent SweetFlower Pasadena, LLC (“SweetFlower”) with regard to 
l matters pertaining to SweetFlower’s application for a Conditional Use Permit:  
annabis Retailer filed on June 12, 2019 (“Application”) and subsequent supplements 
 the Application and/or revised applications.  The purpose of this letter is to 
pplement the appeal filed by SweetFlower with the City Council challenging the split 
cision of the Board of Zoning Appeals that the Application is incomplete (PLN2019-
386 Appeal of Planning Director Decision). 

y letter of June 27, 2019 from Ms. Guille Nunez, Management Analyst IV, Planning 
d Community Development Department (“Determination Letter”), SweetFlower was 
vised that the location map filed with the Application does not comply with the 
quirements of Pasadena Municipal Code Section 17.50.066 D 5 because it was not 
repared by a licensed surveyor as indicated in the Cannabis Retailer Application,” 
ereby rendering the Application incomplete. 

e determination that the Application is incomplete is arbitrary, capricious, not 
ounded in the law, a deprivation of due process and therefore unlawful for the 
llowing reasons (unless otherwise indicated, all references to “Chapter” and “Section” 
e to chapters and sections of the Pasadena Municipal Code): 

  The Conditional Use Permit:  Cannabis Retailer application requirement that 
location maps be prepared by a licensed surveyor is ultra vires and cannot 
apply to the Application because the Planning and Community Development 
Department had no legal authority to impose such a requirement.  

IA EMAIL 
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Promulgation of cannabis conditional use permit regulations is vested solely 
in the City Manager unless such authority is delegated, which has not 
occurred. 

The Conditional Use Permit:  Cannabis Retailer application package was provided to 
SweetFlower and other prospective applicants at a June 12, 2019 cannabis conditional 
use permit workshop conducted by the Department of Planning and Community 
Development (“Planning Department”).  The “Submittal Checklist for Conditional Use 
Permit:  Cannabis Retailer Application,” which was included with the application packet, 
requires applicants to submit a location map “prepared by a licensed surveyor.” 

The requirement that a licensed surveyor prepare the location map was imposed by the 
Planning Department along with additional requirements, as indicated in the checklist 
footer.  These requirements were provided to prospective applicants for the first time at 
the workshop.  The requirements were not uploaded to the City’s Marijuana Regulations 
web page prior to the time at which submission of Conditional Use Permit:  Cannabis 
Retailer applications was opened.  As discussed below, the Planning Department had 
no authority to impose these requirements, including the requirement that location maps 
be prepared by a licensed surveyor.   

Chapter 5.78 vests exclusive authority to impose requirements for commercial cannabis 
permits in the City Manager.  Section 5.78.070 provides, “The City Manager shall 
promulgate the procedures to govern the application process and manner in which the 
decision will ultimately be made regarding the issuance of any commercial cannabis 
permit . . .”  The City Manager’s authority applies to cannabis conditional use permit 
regulations because “commercial cannabis permit” is defined in Section 5.78.050 M to 
mean, “a regulatory permit issued by the City of Pasadena pursuant to this chapter to a 
commercial cannabis business.”  Further, Section 5.78.010 includes among the 
purposes of Chapter 5.78 the provision of “sensible regulations on the use of the land.”    

Consistent with the authority vested in the City Manager by Section 5.78.070 to 
promulgate cannabis conditional use permit regulations, the City Manager promulgated 
Conditional Use Permit:  Cannabis Retailer Rules and Regulations Pursuant to Section 
5.78.190 on June 20, 2019, a full eight (8) days following opening of the application 
process and submission of the Application.  Section 1 of the regulations states that “the 
following rules and regulations apply to the processing of land use entitlements 
required for commercial cannabis businesses pursuant to Section 5.78 of the 
Pasadena Municipal Code.”  (Emphasis added.)  A copy of the cannabis conditional 
use permit rules and regulations promulgated by the City Manager is attached at Exhibit 
“A.”    

Inclusion of the conditional use permit land use regulations set forth in the Conditional 
Use Permit:  Cannabis Retailer Rules and Regulations promulgated by the City 
Manager was clearly within the scope of his authority under Section 5.78.  Crucially, 
Chapter 5.78 contains no mention of any authority of the Planning Director to impose 
cannabis land use permit requirements such as the requirement that location maps be 
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prepared by a licensed surveyor.  Well settled principles of statutory interpretation 
dictate that the City Manager has exclusive authority to impose cannabis conditional 
use permit requirements.  (See Dyna-Med, Inc. v. Fair Employment & Housing Com. 
(1987) 43 Cal. 3d 1379, 1391, fn.  13 [the expression of certain things in a statute 
necessarily involves exclusion of other things not expressed].)  (A complete legal 
opinion on the subject of the City’s Manager’s authority to promulgate cannabis retailer 
land use regulations governing conditional use permits is attached at Exhibit “B.”)  The 
language of Section 5.78.070 is clear and unambiguous.  Unless delegated by the City 
Manager, the authority to promulgate land use regulations governing cannabis 
conditional use permits is vested solely in the City Manager.  As discussed below, no 
such delegation had occurred when the Application was filed and none has occurred 
since.      

Inasmuch as the cannabis conditional use permit rules and regulations that may require 
location maps be prepared by a licensed surveyor were not legally promulgated by the 
City Manager until June 20, 2019, such regulations are ultra vires with respect to 
applications filed prior to June 20, 2019 and, therefore, cannot apply to the Application, 
which was submitted on June 12, 2019.  Thus, the only conditional use permit 
regulations that apply to the Application are those found in the Pasadena Municipal 
Code including, but not limited to, Section 17.50.066 D 5, which sets forth the 
requirements for location maps.  The Application was fully compliant with all such 
regulations (the only regulations that can be lawfully imposed as of the date the 
Application was filed).  Accordingly, the City must find that the Application was 
complete.   

Alternatively, the City must afford SweetFlower the opportunity to supplement the 
Application with a location map that complies with later promulgated rules and 
regulations, if any, in accordance with Section 17.60.040 G which provides that, 
“Whenever an applicant desires/needs to file revised materials, the materials shall be 
submitted at least 10 days before a public hearing on the application.    

To deny SweetFlower the opportunity to supplement the Application with a map that 
complies with the cannabis use permit rules and regulations promulgated by the City 
Manager eight (8) days after submittal of an application that was completely compliant 
with the rules and regulations then in effect is an arbitrary and capricious retroactive 
application of rules and regulations not lawfully in effect at the time the City began 
accepting Conditional Use Permit:  Cannabis Retailer applications and a fundamental 
deprivation of due process.   

This utter failure of the City to abide by the requirements of its own Municipal Code and 
to ignore the fundamental due process rights of SweetFlower is particularly egregious in 
view of the City’s rules that afford only the first complete Conditional Use Permit:  
Cannabis Retailer application in each City Council district to proceed to the second step 
of the approval process.  The result of the City’s unlawful imposition of an ultra vires
regulation is that SweetFlower went from first to being viewed by the City staff as last in 
the order of applicants for City Council District 3.      
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II.  The Director of Planning and Community Development prejudiced the 
SweetFlower appeal by giving the Board of Zoning Appeals completely 
erroneous legal advice.  

Notwithstanding the sole and exclusive authority vested in the City Manager to 
promulgate cannabis land use regulations, including conditional use permit 
requirements, the Director of the Planning Department (“Planning Director”) gave the 
Board of Zoning Appeals completely contrary legal advice.  The Planning Director’s 
erroneous advice struck at the heart of SweetFlower’s primary issue in the appeal, 
clearly prejudicing the outcome of the Board of Zoning Appeals consideration of the 
appeal.   

In a Staff Report addressed to the Board of Zoning Appeals dated August 7, 2019, The 
Planning Director advised the Board that he, not the City Manager, possessed the 
authority to promulgate cannabis conditional use permit rules and regulations, as 
follows: 

“The [Planning] Director decision that the first and second applications 
submitted by the appellant are incomplete is supported by Section 
17.60.040 (Application Preparation and Filing) of the Pasadena Municipal 
Code.  Pursuant to Section 17.60.040 D:  The Director shall establish in 
writing the submittal requirements for permit applications required by this 
Zoning Code.  All Applications shall include the following submittal 
materials identified by the Director . . . the Director has the discretion to 
require ‘any additional materials identified by the Director.’”  

(Bd. of Zoning Appeals Staff Rpt., August 7, 2019, pp.  7, 8.)   

After the hearing was closed and prior to the Board members voting on SweetFlower’s 
appeal, the Planning Director advised the Board: 

“There was [sic] a couple of different points regarding who could 
promulgate rules [regarding cannabis land use regulations].  Section 5.78 
– so with respect to the entire cannabis regulations, they are spread 
across three different sections of the municipal code:  Title 5, Title 8 and 
Title 17.  With respect to promulgation of rules, that is very narrow and 
very specific to the initial screening application process and then the 
cannabis permit process.  We’re not talking about the cannabis permits.  
Section 5.78 has nothing to do with planning.  It has nothing to do 
with conditional use permits.”   

(Emphasis added.)  (A copy of the Court Reporter’s Transcript, Bd. of Zoning Appeals 
hearing, August 7, 2019, pp. 79-80, is attached at Exhibit “C.”)

It is incomprehensible how, in the face of cannabis land use regulations promulgated by 
the City Manager on June 20, 2019, that the Planning Director could advise the Board 
of Zoning Appeals on August 7, 2019 that he had such authority.  The Planning 
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Director’s advice is made even more perplexing by the position of the City Attorney on 
the subject – her position stands in stark contrast to the Planning Director’s 
representation.  In a Letter of July 12, 2019 from the City Attorney to Christopher Sutton 
(posted on the city’s Marijuana Regulations webpage), Ms. Bagneris stated:  

“Atrium’s application was put on hold pursuant to the authority provided to 
the City Manager in PMC section 5.78.190 to promulgate regulations, 
standards . . . [etc.].  On June 20, 2019, the City Manager published on 
the City’s Marijuana Regulations webpage Rules and Regulations for 
Retail Cannabis CUP . . .”   

(Emphasis added.)  (A copy of the City Attorney’s July 12, 2019 letter is attached at 
Exhibit “D.”) 

Further, while the City Manager may have delegated his authority to promulgate 
regulations regarding the initial screening and scoring of cannabis business applications 
at the beginning of the cannabis retailer process, that fact did not extend to the 
conditional use permit process.  That point was made clear in a letter of June 28, 2019 
from Ms. Bagneris to Damian Martin (posted on the City’s Marijuana Regulations 
webpage) which states, in pertinent part, as follows: 

“Your argument that the Director of Planning and Community 
Development (“Director”) existence, appointment and authority all stem 
from the Zoning Code ignores the language throughout Chapter 5.78 that 
the City Manager may delegate his duties therein.  That delegation to 
the Director does not convert responsibilities under Chapter 5.78 to 
responsibilities under the Zoning Code.”   

(Emphasis added.)  (A copy of the City Attorney’s June 28, 2019 letter is attached at 
Exhibit “E.”) 

At the Board of Zoning Appeals hearing on the SweetFlower appeal, the utterly incorrect 
advice proffered by the Planning Director, which was very obviously relied on by a 
majority of the Board, struck at the heart of the appeal.  No conclusion can be reached 
other than the erroneous advice given by the Director of Planning was prejudicial to 
SweetFlower and a major factor in the outcome. 

III.  By the standards articulated by the Planning Department staff on June 12, 
2019, the Application was complete when originally submitted.   

At the June 12, 2019 meeting of prospective Conditional Use Permit:  Cannabis Retailer 
applicants discussed above, the Planning Department staff members were asked a 
number of questions regarding the standard by which applications would be considered 
“complete.”  In its response, the staff placed no more emphasis on the purported 
requirement that the location map to accompany the applications be prepared by a 
licensed surveyor than any other document to be provided with the application.   



October 3, 2019 
Page 6

57189339.v1 

No less than three (3) standards for determination of a “complete” application were 
provided by the staff at the meeting – first, a “complete with no gaps” standard was 
provided.  After further questions were raised by the prospective applicants, the staff 
expressed a “substantially complete” standard.  After yet another round of question 
regarding the standard by which “completeness” would be judged, the staff stated that 
the applications would be deemed complete if they were “completed in good faith.”  At 
no time at the meeting or prior to submission of the Application did the Department of 
Planning and Community Development staff advise SweetFlower that solely by reason 
of the submission of a location map prepared by a professional other than a licensed 
surveyor would the staff deem the entire application incomplete.   

In reliance on the Planning Department staff advice, SweetFlower, in good faith, 
submitted the Application which included a location map that, as discussed above, was 
completely compliant with Section 17.60.040 D and the standards expressed by the 
staff for a determination of “completeness.”  SweetFlower’s confidence that the location 
map submitted with the Application was compliant was buttressed on June 13, 2019, 
the day following submission of the Application, when the Planning Department emailed 
a sample location map for Conditional Use Permit:  Cannabis Retailer applications to 
applicants and prospective applicants that nowhere indicated it was to be prepared by a 
licensed surveyor.  A copy of the sample location map emailed to the applicants and 
prospective applicants is attached hereto at Exhibit “F.”   

The nebulous “complete” standards established by the Planning Department staff and 
the sample location map emailed to applicants and prospective applicants firmly implied 
that any technical infirmities with an application, including the location map, could be 
corrected without a requirement that a new application be submitted that would 
jeopardize an applicant’s priority in each City Council district for further processing.  In 
fact, as discussed above, Section 17.60.040 G provides that conditional use permit 
applications may be supplemented after they have been submitted. SweetFlower 
properly and reasonably relied on the staff’s advice regarding the standards for a 
determination of application “completeness” with the assurance provided by Section 
17.60.040 G that any location map technical issues could be resolved after submission 
of the Application following the “completeness” determination.   

IV. The Board of Zoning Appeals and Planning Department staff have failed to 
consistently apply the  location map “prepared by licensed surveyor” 
standard when determining that Conditional Use Permit:  Cannabis Retailer 
applications are complete. 

The City’s process was not the model of clarity as a full day following opening of the 
Conditional Use Permit:  Cannabis Retailer application process, and after 
SweetFlower’s submission of the Application, the Planning Department and Community 
staff responded to a prospective applicant inquiry regarding the purported requirement 
that the location map submitted with an application be prepared by a licensed surveyor: 
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“As indicated on the Conditional Use Permit submittal checklist (p. 1, 
(Location Map), the radius map must be prepared by a licensed 
surveyor.  The addresses and identification of uses can be prepared by a 
mapping service company.”   

(Emphasis added.)  (City of Pasadena website; Bd. of Zoning Appeals Staff Rpt., 
August 7, 2019, p. 6.) 

The email response of the staff stood in stark contrast to the sample location map the 
staff posted on the City’s website which, as discussed above, nowhere indicated that 
such maps be prepared by a licensed surveyor.  The subsequent June 27, 2019 
determination by the staff that the Application was incomplete on account of the location 
map not having been prepared by a licensed surveyor also stood in contrast to the 
staff’s earlier advice that applicants make a “good faith” effort at compiling a complete 
application. 

The confusion regarding the standards for preparation of location maps was heightened 
by the June 27, 2019 letter from Guille Nunez, Management Analyst IV, Department of 
Planning and Community Development informing Tim Dodd of SweetFlower that the 
Application was incomplete.  In the letter, Ms. Nunez advised that the determination that 
the application was deemed incomplete as based on:  “LOCATION MAP – Identification 
of the applicable distance requirements as outlined in Section 17.50.066 D (5) ‘Location 
Requirements’ of the Pasadena Municipal Code prepared by a licensed surveyor as 
indicated in the Cannabis Retailer application.”   

(Emphasis included in original text.)  (A copy of the June 27, 2019 Planning and 
Community Development Department letter is attached at Exhibit “G.”) 

As discussed above, nowhere in Section 17.50.066 D 5 is there a requirement that 
location maps be prepared by a licensed surveyor or that certain applications, such as 
the Cannabis Retailer application referred to in the June 27, 2019 letter, may require 
that such maps be prepared by a licensed surveyor.  

In yet another confusing attempt at clarifying the standards for Conditional Use Permit:  
Cannabis Retailer application location maps, the Planning Director insisted in his Staff 
Report to the Board of Zoning Appeals on the SweetFlower appeal that location maps 
must be “prepared by” a licensed surveyor.  (Staff Rpt., Bd. of Zoning Appeals, p. 5.) 

Further, At the Board of Zoning Appeals hearing, the Planning Director advised the 
Board as follows: 

“We also knew that the only way - - or the best way to get one [an 
accurate location map] was its going to be prepared by a licensed 
surveyor . .  . So the idea of ‘reviewed by” is less than ‘prepared by,’ and 
that was really what the staff was after.  Staff said, ‘This is an important 
concept.  We would like to make sure that these things [location maps] are 
‘prepared by.’  That was a standard we set up.  We didn’t accept a 
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lesser standard.  So again, I’m not saying that the maps are wrong.  I’m 
saying that the standard we set up was ‘prepared by.” . . . What it really 
means, in this case we believe that - - the ones - - and - - if you saw the 
chart that was up on the screen.  We believe the ones [location maps that 
we said have ‘Yes,’ are those that are ‘prepared by,’ and it could be a 
letter saying, ‘This is what we did.  This is how we did it.’” 

(Emphasis added.)  (A copy of the Court Reporter’s Transcript, Bd. of Zoning Appeals 
hearing, August 7, 2019, pp. 87-89, is attached at Exhibit “H.”)   

The only way to interpret the Planning Director’s statement that a letter from a licensed 
surveyor may say, “This is what we did.  This is how we did it,” in a manner consistent 
with his statement that the standard for location maps is that they must be prepared by
a licensed surveyor is that such a letter must explain that the location map was, in fact, 
prepared by a licensed surveyor with a further explanation of how the map was 
prepared.   

The repeated assertions found in the Planning Director’s  Staff Report and by the 
Planning Director at the hearing that Conditional Use Permit:  Cannabis Retailer 
application location maps must be prepared by a licensed surveyor and his rejection of 
a “reviewed by” standard leaves no room for acceptance of any map that falls short of 
that standard.  However, rather than clarify the “prepared by” location map standard, his 
explanation coupled with the map displayed by the Planning Department staff to the 
Board of Zoning Appeals as a model of compliance served only to confuse matters even 
further. 

The map presented to the Board of Zoning appeals as a model of compliance is the 
map submitted by Integral Associates Dena, LLC dba “Essence” (“Integral”).  However, 
the Integral map fails in three glaring respects to meet the prepared by licensed 
surveyor standard established by the Planning Department staff, with strict adherence 
to the standard insisted upon by the Planning Director, as follows: 

1. The Radius Map, which the Planning Department staff advised must be 
prepared by a licensed surveyor, as discussed above, and is the critical map 
that illustrates the 600 and 1,000 foot radius boundaries around the proposed 
cannabis retailer location, includes the stamp of a licensed surveyor, but no 
attestation at all.  There is no certification that the radius map was prepared by a 
licensed surveyor.  In fact, as discussed below, the map appears to be nothing 
more than a map prepared by others. 

2. The so-called “Land Use Radius Map” appended to the Radius Map also 
includes the stamp of a licensed surveyor; however, the language that 
accompanies the surveyor’s stamp merely states that it is a “zoning boundary 
exhibit.”  There is no certification that the Land use Radius Map was prepared by 
a licensed surveyor. 

3. The Land Use Radius Map reveals at least one critical measurement from the 
boundary line of the proposed location of a cannabis retail store to the boundary 



October 3, 2019 
Page 9

57189339.v1 

of the land use zone of a residential area.  The boundary of the land use zone is 
in the middle of Mentor Avenue.  The measurement does not extend to the 
boundary line of the real property that contains the residential use.  The 
boundaries of sensitive use zones is irrelevant, as Section 17.50.066 D 5 a, b, d 
and e require that measurements be taken from property boundary line to 
property boundary line.  (A complete legal opinion on the subject of the failure of 
the Integral Land Use Radius Map to comply with Section 17.70.066 D 5 is 
attached at Exhibit “I.”)   

To further underscore the failure of the above discussed Integral map advertised as a 
model of compliance with the prepared by licensed surveyor standard, the certification 
prepared by the mapping company that actually prepared the map reads as follows: 

“Quality Mapping Service has conducted a research investigation and 
review to identify all the sensitive receptors that surround the property 
located at 908 E. Colorado Blvd., Pasadena, CA within 600’ and any other 
cannabis facilities within 1,000.’  The procedures and process of this 
review have been conducted to the best of our ability and is reflected 
in the Land Use Map provided utilizing various online resources such 
as the Los Angeles County Tax Assessor, Google and Google Earth . 
. . As it relates to identifying any existing residential zone within 600’ 
from the nearest property line of each of the effected [sic] parcels – it is 
too close for our offices to determine from Lot 6 (NE Corner) to RM-
48.  Please seek the services of a licensed Civil Engineer/Surveyor.” 

(Emphasis added.)  (A copy of the Integral map  certification prepared by Quality 
Mapping service, dated June 11, 2019 is attached at Exhibit “J.”) 

Conspicuously, the certification prepared by Quality Mapping Service was not shared 
with the Board of Zoning Appeals.  Clearly, the “Land Use Map” provided to Quality 
Mapping Service relates to the “Land Use Radius Map” discussed above.  Nowhere in 
the certification is there a statement that the “Land Use Map” provided or the Radius 
Map discussed above were prepared by a licensed surveyor.  In fact, the certification of 
this “model” map, indicates that the services of a licensed surveyor should be sought to 
ascertain distances between the proposed cannabis retailer and residential zones.  
Again, measurements are to be taken from property line to property line per Section 
17.50.066 D 5 a, b, d and e, not to or from the boundaries of residential zones (or any 
other zone).    

At the conclusion of the Board of Appeals hearing, Chair Williams articulated the 
inconsistency between the strict “prepared by” standard insisted upon by the Planning 
Director and the confusion created by the Planning Department staff’s application of the 
standard to Conditional Use Permit:  Cannabis Retailer land use map submissions.  The 
following dialogue between Chair Williams and Board member Olivas ensued: 

Board Member Olivas – “If I may, I have the Kimley-Horn map [the 
location map submitted by Harvest of Pasadena, LLC] in front of me.  And 



October 3, 2019 
Page 10

57189339.v1 

the letter states clearly that the survey listed below has - - The surveyor 
listed below has performed the measurements for the map,” as opposed 
to the one that was prepared for SweetFlower, which is ‘reviewed’ by the 
surveyor.” 

Chair Williams – “Performed is not prepared . . . they’ve performed the 
measurements, but they didn’t prepare the map . . . there are so many 
different interpretations of this, because the map was actually prepared 
by Radius Maps.”   

Board Member Olivas – “Yeah.” 

Chair Williams – “but then the surveyor performed the calculations 
based on another person’s map.”   

(Emphasis added.)  (A copy of the Court Reporter’s Transcript, Bd. of Zoning Appeals 
hearing, August 7, 2019, pp. 98-99, is attached at Exhibit “K.”)   

Conspicuously, the Planning Director said nothing about the clear and unambiguous 
fact pointed out by the Chair of the Board of Zoning Appeals – that despite the standard 
that location maps must be prepared by a licensed surveyor, such maps submitted 
with Conditional Use Permit:  Cannabis Retailer applications that have been deemed 
complete by the Planning Department staff fall far short of the standard.  As Chair 
Williams correctly stated regarding the Harvest of Pasadena, LLC location map to which 
she and Board Member Olivas were referring and which apparently has been deemed 
correct, the licensed surveyor who certified the so-called “model” map merely relied on 
a map prepared by someone else. 

The inconsistency of application of the “prepared by” standard does not end with the 
Integral “model” location map presented to the Board of Zoning Appeals or the Harvest 
of Pasadena location map referred to by Chair Williams and Board Member Olivas.  
Prior to the Board of Zoning Appeals hearing, the Planning Department and staff 
determined that other Conditional Use Permit:  Cannabis Retailer applications were 
complete despite the clear fact that location maps submitted with the applications were 
and are not prepared by a licensed surveyor.  By way of example, the certification for 
the map submitted by The Atrium Group, LLC (“Atrium”), whose application was 
deemed complete, reads as follows: 

“EZR Surveying LLC has conducted a research investigation and 
review to identify all the sensitive receptors that surround the property at 
70 W. Union St., Pasadena, CA.  This review has been conducted to 
the best of our ability and is reflected in the 600’ and 1,000’ Land Use 
Map provided, using the following methods:  A physical inspection of each 
parcel of land within a 600 foot radius of the site to identify the specific 
land uses [and] Internet research using various databases, such as 
Google Earth.” 
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(Emphasis added.)  (A copy of the Atrium Radius Map Certification Statement, dated 
June 13, 2019 is attached at Exhibit “L.”) 

Nowhere in the certification is there a statement that the location map was “prepared 
by” a licensed surveyor. 

As set forth previously, the Department of Planning and Community Development staff 
found that a Conditional Use Permit:  Cannabis Retailer application submitted by 
Harvest of Pasadena, LLC (“Harvest”) was complete with a location map certification 
that was not prepared by a licensed surveyor.  The certification reads as follows: 

“The surveyor listed below performed measurements of the subject site 
in relation to the sensitive uses in accordance with land use information 
provided in the enclosed Sensitive Use Study prepared by Radius 
Maps, JN 19184, dated June 11, 2019.  With respect to business 
licenses and sensitive land use determinations, we defer to said 
study.  Utilizing scaled, high-resolution ortho-imagery, we have measured 
the radius rings (500,’ 600’ and 1,000’) from the corners of the subject 
parcel.  We have reviewed the location of structures and other land use 
areas identified and concur with the results of the Sensitive Use 
Study.  We hereby certify that the distances as represented in the 
Sensitive Use Study are accurate both in radius and identification.  We 
further certify that the distances to the nearest cannabis facilities, from 
addresses stated within the Sensitive Use Study, are accurate.” 

(Emphasis added.)  (A copy of the Harvest  map certification prepared by Kimley Horn, 
dated June 12, 2019, is attached at Exhibit “M.”) 

Again, nowhere does the certification state that the location map was prepared by a 
licensed surveyor.  In this case, the surveyor merely checked the work done by others. 

In summary, our review of all of the other location maps submitted with Conditional Use 
Permit:  Cannabis Retailer applications deemed “complete” by the Planning Department 
staff reveals that none of the certifications attest to the maps having been prepared by 
a licensed surveyor.  In one manner or another, the licensed surveyors in each case 
relied on maps that were prepared by someone other than a licensed surveyor. 

V.  The only Conditional Use Permit:  Cannabis Retailer application location map 
actually prepared by a licensed surveyor was submitted by SweetFlower. 

Out of an abundance of caution, and without prejudice to SweetFlower’s contention that 
the location map submitted with its June 12, 2019 Conditional Use Permit:  Cannabis 
Retailer application is fully compliant with the rules and regulations governing location 
maps in effect at that date, SweetFlower commissioned preparation of a location map 
that was actually prepared by a licensed surveyor and submitted it to the Department 
of Planning and Community Development on August 7, 2019.  A copy of the new 
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location map with the certification attesting that it was prepared by a licensed surveyor 
is attached at Exhibit “N.”   

As discussed above, SweetFlower is entitled to have the new location map substituted 
for the location map originally submitted with the June 12, 2019 application in 
accordance with Section 17.60.040 G, as discussed above.   If, however, it is 
determined that the new location map cannot be substituted for the original location 
map, submission of the application with the new location map on August 7, 2019 will 
result in SweetFlower again placed in first position among all applicants in City Council 
District 3 as the application is the first that is fully compliant with all of the rules and 
regulations imposed by the City including, but not limited to, the requirement that 
location maps be prepared by a licensed surveyor. 

VI. Conditional Use Permit:  Cannabis Retailer application omissions by other 
applicants render their submissions incomplete. 

Other than the SweetFlower application, every Conditional Use Permit:  Cannabis 
Retailer application for a location within City Council District 3 and one within an 
adjoining City Council district that is sufficiently close to District 3 to render the 
SweetFlower location ineligible (because it would violate the cannabis retailer 
separation requirement) deemed complete by the Department of Planning and 
Community Development staff suffers from one or more glaring omission that render the 
applications incomplete (in addition to not having a location map prepared by a licensed 
surveyor), as follows: 

1. The map accompanying the application filed by Integral measures the distance 
from the proposed Integral retail location to the edge of the residential zoning 
boundary line rather than the edge of the property line of a residential use in a 
clear violation of Section 17.60.040 D 5, which requires that such measurements 
be to the nearest property line of the affected parcel.  A correct measurement 
reveals that the residential use is within 600 feet of the proposed Integral retail 
location. 

2. The application submitted by Harvest was deemed complete notwithstanding the 
fact that among other things, it did not contain a signed Master Application form.  
For some inexplicable reason, Harvest was permitted to augment its June 12 
application with a Master Application form that is signed and dated July 16, 2019.  
The Harvest application could not be deemed complete as submitted because 
until its submission of the signed July 16, 2019 application, there were no valid 
and binding attestations, declarations, and representations made under the 
previously submitted unsigned and incomplete application.    

3. The required landowner consent required by the Conditional Use Permit:  
Cannabis Retailer application submitted by Harvest was not signed by the 
landowner of the real property at the location proposed for Harvest’s retail 
location.  Contrary to City’s requirements, the landowner consent is signed by the 
master lessor, not the owner of the property. 
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4. Neither Atrium  nor Integral included the required landowner authorization with 
the applications they submitted, yet their applications were deemed complete. 

It is incomprehensible that the Harvest, Integral and Atrium applications were deemed 
complete in light of the glaring omissions in their application packages noted above.  It 
is particularly prejudicial that Harvest was permitted to supplement its application with a 
Master Application form more than a month after its Conditional Use Permit:  Cannabis 
Retailer application was filed while SweetFlower was denied the same opportunity to 
supplement its application with a new location map.  

VII.   Conclusion 

In view of the foregoing, it is incumbent upon the City Council to correct the numerous 
glaring errors of commission and omission by the Department of Planning and 
Community Development staff that have plagued the Conditional Use Permit:  Cannabis 
Retailer application process to the detriment of SweetFlower and determine one or 
more of the following: 

A. SweetFlower’s original June 12, 2019 application complied with the rules and 
regulations respecting Conditional Use Permit:  Cannabis Retailer application 
standards in effect at that time, including the standard of good faith compliance 
for location maps. 

B. SweetFlower be permitted to supplement its June 12, 2019 application (already 
submitted as part of subsequent submissions) with a location map prepared by a 
licensed surveyor but in all other respects compliant with the requirements of 
Section 17.60.040 G without prejudice to SweetFlower’s position as the first 
applicant to file a complete application within City Council District 3. 

C. The location maps filed by all applicants with Conditional Use Permit:  Cannabis 
Retailer applications discussed above are not compliant with the requirement 
imposed by the Department of Planning and Community Development because 
they were not “prepared by a licensed surveyor.”  SweetFlower’s application 
deemed the only compliant  

D. The Conditional Use Permit:  Cannabis Retailer applications filed by the 
applicants discussed above are incomplete because they do not comply with the 
submission requirements imposed by the Department of Planning and 
Community Development. 
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Thank you for your attention to this matter.  We will summarize the contents of this letter 
for you at the SweetFlower appeal hearing and respond to any questions you may have. 

Sincerely, 

Gregory W. Sanders 
Nossaman LLP 

GWS:jg 
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City of Pasadena 

In addition to those already present on the City’s Marijuana Regulations webpage, the following rules 

and regulations are promulgated pursuant to Section 5.78.190 of the “Commercial Cannabis Activity 

Ordinance” as of June 20, 2019. 

CONDITIONAL USE PERMIT: CANNABIS RETAILER   

RULES AND REGULATIONS 

I. Applicability. The following rules and regulations apply to the processing of land use entitlements 

required for commercial cannabis businesses pursuant to Section 5.78 of the Pasadena Municipal 

Code.  

A. Only the top-ranking applicants  notified pursuant to PMC Section 5.78.080. can submit an 

application for a Conditional Use Permit: Cannabis Retailer to the Planning and Community 

Development Department.  

II. Conditional Use Permit Application Acceptance. 

A. Only the first COMPLETE application submitted within a council district will be processed.  

i. Subsequent additional complete applications received within the same council 

district will be held in the order received; an application is not considered 

received until it is complete. 

ii. Where an application is on hold, the time for obtaining a permit pursuant to 

Section 5.78.080 (H) is concurrently tolled as to that application. 

iii. Upon issuance of a commercial cannabis permit, no other applications within 

that same council district will be processed.  

iv. Should the first complete commercial cannabis CUP applicant fail to secure a 

CUP, the next complete application in the queue will be processed.   

B. Upon receiving notification of a complete application, applicants will be required to submit 

hardcopies of electronically submitted materials and pay all applicable fees.  

III. Contents of Conditional Use Permit for Cannabis Use (CUP).  

A. City staff will undertake a review for completeness to determine whether all of the submittal 

requirements listed in the Conditional Use Permit: Cannabis Retailer application have been 

provided. 



B. City staff will inform all applicants whether their applications are complete, or identify missing 

submittals.  A determination of completeness does not include a substantive review and 

evaluation of the materials.   

V.  Review Authority 

A.  The review authority for ‘Conditional Use Permit: Cannabis Retailer’ is the Planning Commission.  

VI.  Appeals. 

A.  The Conditional Use Permit: Cannabis Retailer is appealable pursuant to the appeals process as 

specified in the Pasadena Zoning Code.  
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TO: Tim Dodd 
Mike Thomson 

PRIVILEGED & CONFIDENTIAL 
ATTORNEY WORK PRODUCT  

FROM: Greg W. Sanders  
Artin N. Shaverdian  
Crescent Cheng 

DATE: August 22, 2019 

RE: City Manager’s Exclusive Authority to Promulgate Conditional Use Permit 
Application Requirements For Cannabis Retailers  
503561-0001 

1. INTRODUCTION.  

The Pasadena Municipal Code vests sole authority in the City Manager to impose 
application requirements for commercial cannabis permits, including conditional use permits 
(“CUP”) for cannabis retailers. Well established California precedent dictates that the City 
Manager’s authority to establish requirements for commercial cannabis permits pursuant to 
Chapter 5.78 has displaced the Director of Planning and Community Development’s authority to 
impose submittal requirements for cannabis retailer land use permit applications under Section 
17.060.40(D), because chapter 5.78 was enacted later in time and is the more specific 
ordinance. Therefore, any application requirements for a CUP for a cannabis retailer purportedly 
imposed by the Director of Planning and Community Development, as opposed to the City 
Manager, are ultra vires and invalid. 

2. LEGAL BACKGROUND. 

A. Pasadena Municipal Code Provisions.  

(i) Measure CC (2018). 

Ballot Measure CC was enacted by voter initiative on June 5, 2018 to allow a limited 
number of commercial cannabis businesses to operate in Pasadena.  

(a) Chapter 5.78.  

Measure CC added Chapter 5.78 to Title 5, Business Licenses and Regulations, of the 
Pasadena Municipal Code. The purposes of Chapter 5.78 include:  

To provide access to adult-use cannabis for persons over the 
age of 21 as authorized by the Control, Regulate and Tax Adult 
Use of Marijuana Act passed by California voters in 2016 (now 
the MAUCRSA), while imposing sensible regulations on the 
use of land to protect the city's residents, neighborhoods, 
and businesses from disproportionately negative secondary 
impacts that generally arise from such uses.  
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(Pasadena Municipal Code, § 5.78.010 [emphasis added].)  

Section 5.78.070, “Application Procedure,” provides that “The City Manager shall 
promulgate the procedures to govern the application process and manner in which the decision 
will ultimately be made regarding the issuance of any commercial cannabis permit . . .”  
(Emphasis added.)  “Commercial cannabis permit” is defined in Section 5.78.050 M as “a 
regulatory permit issued by the City of Pasadena pursuant to this chapter to a commercial 
cannabis business.”  Section 578.080 F provides that “applicants . . .  shall apply to the planning 
and community development department to obtain any required land use approvals for the 
permittee’s location.” 

Section 5.78.190, Promulgation of regulations, standards, and other legal duties, 
provides that “In addition to any regulations adopted by the city council, the city manager or 
his/her designee is authorized to administratively establish any additional rules, regulations 
and standards governing the issuance, denial or renewal of commercial cannabis permits, the 
ongoing operation of commercial cannabis businesses and the city's oversight of the 
businesses, or concerning any other subject determined to be necessary to carry out the 
purposes of this chapter.” (Pasadena Municipal Code, § 5.78.190 A.) Regulations promulgated 
by the City Manager become effective when they are published on the city's website. (Id. § 
5.78.190 B, C.)  

(b) Chapter 17.50.066.  

Measure CC also added Chapter 17.50.066 to Title 17 of the Pasadena Municipal Code 
(the Zoning Code).  Chapter 17.50.066 D 2 provides that cannabis retailers must obtain a use 
permit. Subsection D 5 requires that cannabis retailers must be located away from sensitive 
uses. Cannabis retailers must be at least 1,000 feet from other dispensaries, and 600 feet from 
a residentially zoned property, church, school, or library.  

(ii) Section 17.060.40 (2009). 

Section 17.60, Et. Seq. of the Zoning Code contains application filing and processing 
requirements for land use permits. Section 17.60.040 D provides that “the Director [of Planning 
and Community Development] shall establish in writing the submittal requirements for permit 
applications required by this Zoning Code.  All applications shall include the following 
submittal materials, as well as any additional materials identified by the Director.”  Section 
17.60.040 F provides that the filing date of an application is the date that it is deemed complete 
by the Director of Planning and Community Development.  Section 17.60.040 was enacted in 
2009. (Ord. 7160 § 52 (2009).)   

B. The “Prepared By a Licensed Surveyor” Requirement.  

Applications were provided with a CUP Cannabis Retailer application packet (“Submittal 
Requirements”) at the June 12, 2019 application workshop. (David Reyes, Planning and 
Community Development Department Staff Report (Aug. 7, 2019) p. 5 (“Staff Report”).)  The 
document titled “Submittal Checklist for Conditional Use Permit: Cannabis Retailer Application” 
requires applicants to submit a location map “prepared by a licensed surveyor.” (Submittal 
Requirements, p. 1.)   
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The Submittal Requirements were prepared by the Planning and Community 
Development Department (“Department”), as indicated by the document’s footer. The Submittal 
Requirements were provided for the first time at the workshop, and thus were not uploaded to 
the City’s Marijuana Regulations web page prior to the workshop. (Ibid.)   

On June 13, 2019, Department staff member Guille Nunez sent an email to applicants 
advising that “[a]s indicated on the Conditional Use Permit Application submittal checklist (page 
1, location map) the radius map must be prepared by a licensed surveyor. The addresses and 
identification of uses can be prepared by a mapping service company.” (Staff Report, 
Attachment B.)  

C. Cannabis Retailer Rules and Regulations  

On June 20, 2019, the City Manager promulgated Conditional Use Permit: Cannabis 
Retailer Rules and Regulations, “pursuant to Section 5.78.190.” Section I of the regulations 
provides that “[t]he following rules and regulations apply to the processing of land use 
entitlements required for commercial cannabis businesses pursuant to Section 5.78 of the 
Pasadena Municipal Code.”  The regulations do not specify materials to be submitted as part of 
a CUP application, but provide that “City staff will undertake a review for completeness to 
determine whether all of the submittal requirements listed in the Conditional Use Permit: 
Cannabis Retailer application have been provided.”  

3. ANALYSIS. 

The rules of statutory interpretation apply to municipal ordinances.  (Terminal Plaza 
Corp. v. City and County of San Francisco (1986) 186 Cal.App.3d 814, 826, fn. 7; see Chaffee 
v. San Francisco Public Library Com. (2005) 134 Cal.App.4th 109, 114.)  Thus, Courts will look 
to the language of the ordinance to give effect to the legislative intent.  (Chafee, supra, 134 
Cal.App.4th at p. 114 [interpreting municipal ordinance].)  If the language is clear, the inquiry 
ends there. (Ibid.)  If the language is ambiguous, courts will look to extrinsic evidence of 
legislative intent, such as legislative history and public policy. (Ibid.)  A court will give  
great weight” to a City’s interpretation of its own ordinance, unless it is clearly erroneous. 
(Terminal Plaza Corp., supra, 186 Cal.App.3d at p. 826.)  

California courts have held that “it is well-established that a statute enacted later in time 
controls over an earlier-enacted statute, and it is equally well established that a specific statute 
prevails over a statute that is more general.”  (Cross v. Superior Court (2017) 11 Cal.App.5th 
305, 321.)  The analysis below demonstrates the application of these principles to the City’s 
commercial cannabis regulations.  

A. Under Chapter 5.78, Only the City Manager Has Authority to Establish 
Application Requirements for Commercial Cannabis Permits.  

Section 5.78.070 vests exclusive authority to impose requirements for commercial 
cannabis permits in the City Manager.  Sections 5.78.070 and 5.78.190 authorize the City 
Manager to establish application requirements for “commercial cannabis permits.”  (Pasadena 
Municipal Code, § 5.79.070 [“The city manager shall promulgate the procedures to govern the 
application process and the manner in which the decision will ultimately be made regarding the 
issuance of any commercial cannabis permit,” § 5.78.190 A [“in addition to any regulations 
adopted by the city council, the city manager or his/her designee is authorized to 
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administratively establish any additional rules, regulations and standards governing the 
issuance, denial or renewal of commercial cannabis permits”].)  The City Manager’s authority 
applies to CUPs for cannabis retailers, because section 5.78.050 M defines a “commercial 
cannabis permit” broadly to mean “a regulatory permit issued by the City of Pasadena pursuant 
to this chapter to a commercial cannabis business.”  (Pasadena Municipal Code, § 
5.78.050(M).)  

Chapter 5.78’s application to CUPs is further evidenced by the City Manager’s reliance 
on section 5.78.190 to promulgate the CUP Cannabis Retailer Rules and Regulations on June 
20, 2019; section 5.78.080 F, which governs applications for land use approvals and provides 
that they should be submitted to the Planning and Community Development Department; and 
section 5.78.010, which includes among the purposes of Chapter 5.78 “sensible regulations on 
the use of land.”  As further evidence of promulgation of the CUP Cannabis Retailer Rules and 
Regulations by the City Manager, and not the Director of Planning and Community 
Development, in a letter of July 12, 2019 from the City Attorney to Mr. Christopher Sutton 
(posted on the City’s Marijuana Regulations webpage), the City Attorney explained that, “On 
June 20, 2019, the City Manager published on the City’s Marijuana Regulations webpage 
Rules and Regulations for Retail Cannabis CUPs.”  (Emphasis added.)    

Further, in a letter of June 28, 2019 (after the aforementioned posting of June 20, 2019) 
from the City Attorney to Mr. Damian A. Martin (posted on the City’s Marijuana Regulations 
webpage), the City Attorney advised the addressee that the City Manager had delegated 
“certain of his responsibilities regarding cannabis retailer permits to the Director of Planning and 
Community Development.”  The City Attorney further advised, “That delegation to the Director 
does not convert responsibilities under Chapter 5.78 to responsibilities under the Zoning 
Code.”  Crucially, neither Chapter 5.78 nor any other document or letter published by the City 
contain any mention of any authority of the Director of Planning and Community Development to 
impose CUP requirements. To the contrary, the City’s written communications state that no 
such authority has been delegated.  Therefore, well-settled principles of statutory interpretation 
dictate that the City Manager has exclusive authority to impose conditional use permit 
requirements for land use approvals (unless and until such authority has been delegated).  (See 
Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1391, fn. 13 [the 
expression of certain things in a statute necessarily involves exclusion of other things not 
expressed].)  

As the “prepared by a licensed surveyor” requirement was not imposed by the City 
Manager, it is ultra vires under section 5.78.190. Even if the City Manager had somehow 
delegated authority to the Department or its Director, the requirement was not published on the 
City’s website, which is a necessary prerequisite to such a requirement becoming effective. 
(See Pasadena Municipal Code, § 5.78.190 B, C.) We note that the City Manager referred to  
the Submittal Requirements on June 20, 2019, by providing in the regulations he promulgated 
that “City staff will undertake a review for completeness to determine whether all of the submittal 
requirements listed in the Conditional Use Permit: Cannabis Retailer application have been 
provided.”  However, as discussed above, the Submittal Requirements were promulgated by the 
Director of Planning and Community Development, not the City Manager, making them ultra 
vires.  Even if the regulations promulgated by the City Manager’s June 20, 2019 had explicitly 
set forth the Submittal Requirements, the determination that SweetFlower’s June 12, 2019 
application was incomplete was ultra vires because the Submittal Requirements would not have 
become effective until June 20, 2019. Changing the rules after the City opened the application 
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process amounts to a deprivation of due process.  Since there is no certain way to determine 
how changing the rules may have skewed the outcome of the cannabis retailer permit 
application process, due process dictates that the City process the first complete application in 
each council district submitted after the City Manager promulgated the CUP Cannabis Retailer 
Rules and Regulations on June 20, 2019.  

B. Chapter 5.78 Prevails Over Section 17.060.40.  

The Director of Planning and Community Development argued before the Board of 
Zoning Appeals that the Director had authority to impose the “prepared by” requirement 
pursuant to section 17.060.40. Therefore, there is a facial conflict between section 17.060.40 
and 5.78.190, which vests sole authority to impose CUP submittal requirements in the City 
Manager, as demonstrated above. Under California law, Chapter 5.78 prevails over any 
conflicting interpretation of section 17.060.40.  

(i) Chapter 5.78 Controls Over Section 17.060.40 Because It Was 
Enacted Later.  

Chapter 5.78 was enacted in 2018, nine years after section 17.060.40. Therefore, the 
sole authority of the City Manager to establish requirements for commercial cannabis permits 
under Chapter 5.78.070 establishes an exception to the general rule that Director of Planning 
and Community Development has authority to impose application requirements set forth in 
17.060.40(D). (See State Dept. of Public Health v. Superior Court (2015) 60 Cal.4th 940, 946, 
960–961 [finding that more specific and later-enacted healthcare statute properly construed as a 
limited exception to general rule of patient confidentiality set forth in earlier-enacted statute]; 
Cross v. Superior Court (2017) 11 Cal.App.5th 305,  321.) Therefore, with respect to cannabis 
retailer CUPs, the Director does not have authority to promulgate application requirements.  

(ii) Chapter 5.78 Controls over Section 17.060.40 Because Specific 
Provisions Control over General Provisions.  

The California Supreme Court has explained that specific provisions control over general 
provisions. “It is well settled ... that a general provision is controlled by one that is special, the 
latter being treated as an exception to the former. A specific provision relating to a particular 
subject will govern in respect to that subject, as against a general provision, although the latter, 
standing alone, would be broad enough to include the subject to which the more particular 
provision relates.” (San Francisco Taxpayers Assn. v. Board of Supervisors (1992) 2 Cal.4th 
571; Hirsch v. City of Mountain View (1976) 64 Cal. App. 3d 425, 431-432 [specific definition of 
“subdivision map” in municipal ordinance controlled over ordinance’s general statement of 
purpose]; see Code Civ. Proc., § 1859 [“when a general and particular provision are 
inconsistent, the latter is paramount to the former”]; Civ. Code, § 3534 [“particular expressions 
qualify those which are general”’.) A statute is more specific if it governs a particular subset of 
issues encompassed within a more general statute covering the same subject. (State Dept. of 
Public Health v. Superior Court, supra, 60 Cal.4th at 961 [finding that statute applicable to only 
half of health care facilities covered by statute that was more general was the more specific 
provision].) 

In Ticor Title Insurance Co. v. Rancho Santa Fe Association, the court applied this 
principle to interpret conflicting provisions in a homeowner association’s (“Association”) 
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covenant. (Ticor Title Ins. Co. v. Rancho Santa Fe Ass'n (1986) 177 Cal.App.3d 726, 730.) The 
covenant gave the Association broad authority to adopt “any” regulations to maintain the health, 
safety and general welfare of people residing on the property. (Id. at p. 731.) However, the 
covenant also set forth a specific procedure for modifying any of the Association’s restrictions, 
which required the Board of Directors and the Association to act in concert. (Id. at p. 732.) As 
such, the Board of Directors was not authorized to increase the association’s setback 
requirements alone. (Id. at p. 733.)  

Likewise, sections 5.78.070 and 5.78.190, which apply specifically to commercial 
cannabis permits including CUPs, is the more specific statute. Section 17.06.040 applies to all 
land use permits; section 5.78.190 applies to a subset of those permits. As the more specific 
provisions, section 5.78.190 is an exception to the Director of Planning and Community 
Development’s general power to impose requirements for land use permits. Therefore, no 
submittal requirements may be established outside of the procedure set forth in section 
5.78.070 and 5.78.190, which require promulgation by the City Manager and publication on the 
City’s website. Submittal requirements established by the Director of Planning and Community 
Development, or by the Department, were ultra vires.  

4. CONCLUSION.  

Section 5.78.070 vests sole authority in the City Manager to establish application 
requirements for commercial cannabis permits, including CUPs for cannabis retailers. Well-
established California precedent dictates that the City Manager’s authority to promulgate 
requirements for commercial cannabis permits pursuant to Section 5.78.070 displaced the 
Director of Planning and Community Development’s authority under Section 17.060.40, 
because Section 5.78.070 specifically applies to any commercial cannabis permits including 
cannabis retailer conditional use permits, as discussed above, and was enacted later in time. 
Therefore, any application requirements for a conditional use permit for a cannabis retailer 
purportedly imposed by the Director of Planning and Community Development, and not the City 
Manager, are ultra vires.  

This conclusion results in the invalidation of numerous Submittal Requirements, 
including that location maps be “prepared by a licensed surveyor,” as this requirement was 
neither required by the Pasadena Municipal Code nor promulgated by the City Manager.  

GWS/jg 
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1 application, the applicant would have the opportunity

2 to submit additional information, and that opportunity

3 was never provided to SweetFlower.

4          CHAIR WILLIAMS:  Okay.  Thank you.

5          MR. SANDERS:  Thank you.

6          CHAIR WILLIAMS:  Okay.  So do we have any

7 follow-up comments from staff, or should we go

8 directly to discussion?

9          MR. REYES:  I'd love to, if I could --

10          CHAIR WILLIAMS:  Yeah.

11          MR. REYES:  -- with respect to the

12 appellant's issues, because I think that's what we

13 should focus on, is whether or not the application was

14 complete.

15          There was a couple of different points

16 regarding who could promulgate rules.

17          Section 5.78 -- so with respect to the entire

18 cannabis regulations, they're spread across three

19 different sections of the municipal code:  Title 5,

20 Title 8, and Title 17.

21          With respect to the promulgation of rules,

22 that is very narrow and very specific to the initial

23 screening application process and then the cannabis

24 permit process.  We're not talking about cannabis

25 permits.
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1          Section 5.78 has nothing to do with planning.

2 It has nothing to do with the municipal code.  It has

3 nothing to do with conditional use permits.

4          Section 17 -- Title 17 of the city's code is

5 our zoning code.  Section 17.60, as talked about in

6 the staff report, as shown by Guille, that gives the

7 director the authority to add requirements specific to

8 conditional use permits.  Section 5.78 is not that.

9          In fact, in terms of the process, Guille

10 identified several chevrons.  There's been three steps

11 that we've talked about:  This initial screening, who

12 are the best of the best?

13          And you know what?  The six people that are

14 out there, they're the best of the best.  I'd love to

15 give applications and permits to all six of them.

16 That's not the situation we're in.

17          So that first step identified who the top six

18 candidates were.

19          The second step that we're talking about now

20 is the conditional use permit application process.

21          The last step of this process actually

22 involves what's called a "cannabis permit," completely

23 separate and different from anything we've talked

24 about yet.

25          That is the city manager's sole purview, to
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1          Can you describe how staff viewed the

2 distinction between a surveyor reviewing versus

3 preparing?

4          MR. REYES:  Absolutely.

5          So -- so one of the things that -- and

6 anybody who has a license in this room that's

7 professionally licensed in some form or fashion,

8 whether you're an attorney, whether you're an

9 architect, that license, that carries great weight.

10          And there's -- with great sort of -- I don't

11 want to jump into "Spider-Man," but the idea of great

12 responsibility and what your stamp means and what your

13 signature means.

14          There's a different level of responsibility

15 and liability that comes with "prepared by."

16          This is a process -- you know, when we sat

17 down as staff to -- to go through what the voters

18 approved as regulations and say, "What's the

19 application?  What do we need?" trust me, we never

20 thought we'd be talking about "prepared by a licensed

21 surveyor."

22          But what we knew was we knew how important

23 the distance separation requirements were.  We also

24 knew that the only way -- or the best way to get one

25 was it's going to be prepared by a licensed surveyor.
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1          And so when you -- when someone reviews it --

2 and first of all, staff is not suggesting that any of

3 the maps that have been submitted to us are right or

4 wrong, and that's important.  We've not done that yet.

5          We -- we've been working on this.  We're

6 going to bring to the planning commission -- when

7 we -- when we talk about our CUPs, we're doing a peer

8 review to verify that.

9          They have -- the completeness concept is,

10 "Did you submit the information that was required by

11 the application to reasonably determine and process

12 that application?"

13          So the idea of "reviewed by" is less than

14 "prepared by," and that was really what staff was

15 after.

16          Staff said, "This is an important concept.

17 We would like to make sure that these things are

18 'prepared by.'"

19          That was a standard that we set up.  We

20 didn't set up a lesser standard.  So we didn't accept

21 a lesser standard.

22          So, again, I'm not saying that the maps are

23 wrong.  I'm saying that the standard that we set up

24 was "prepared by."

25          And it doesn't mean that you have to go out
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1 there and physically measure.  What it really means,

2 in this case, we believe that the -- the ones --

3 and -- and you saw the chart that was up on the

4 screen.

5          We believe the ones that we said have "Yes,"

6 those are "prepared by," and it could be a letter

7 saying, "This is what we did.  This is how we did it."

8          It doesn't mean that someone went out there

9 and physically measured and took their slide rule,

10 whatever they take, and -- that's not what it means.

11          So -- but the -- the concept here that we're

12 talking about is that the expectation was we decided

13 that it should be "prepared by."

14          And people can challenge whether or not we

15 should have done that, but that's not at issue here.

16 What is at issue is, "Did you follow the application

17 procedures?"

18          And it wasn't meant to trip anybody up.  It

19 was not.  It was meant to do exactly what we're trying

20 do, which is we would like to ensure that these things

21 are correct.  Distance is important.

22          We know -- we showed you an example where

23 two feet makes all the difference in the world.

24          CHAIR WILLIAMS:  And was that your second

25 question?
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433 North Camden Drive - Suite 600, Beverly Hills, CA 90210 / O: (310) 279-5145 F: (310) 300-1819 E: info@thelewfirm.com 

 
Timothy Dodd      October 1, 2019   

Sweet Flower Pasadena, LLC 

10000 Culver Blvd.  

Culver City 90232 

Email: tim@malibugreen.com 

 

  Re:  Opinion Letter / Conformity of Cannabis Retail Location / 908 E. Colorado Blvd., Pasadena CA  

 

Dear Timothy: 

 

  You requested that the Lew Firm opine on whether the location at which Integral Associates (“IA”) has 

applied (the “IA Application”) to operate a cannabis retail storefront, at 908 E Colorado Blvd, Pasadena (the 

“Site”) complies with the City of Pasadena’s applicable regulations and ordinances, specifically, whether the Site 

is within 600 feet of a residential zone. 

 

Conclusion:    Based upon the screenings and search reports and the references made available to us by the 

searching organizations, we are of the opinion that the Site is non-conforming due to the proximity of a residential 

zone.   

 

 

Analysis: The city cannabis ordinance states “No retailer shall be established or located within 600 feet, 

measured from the nearest property lines of each of the affected parcels, of any existing residential zone.”  

[Pasadena Municipal Code § 17.50.066 (D)(5)(b)]. The relevant questions therefore are (1) what is an “affected 

parcel”, and (2) what are the property lines of that parcel?  

 

We are of the opinion that “affected parcel” means any parcel that is zoned residential.  In this opinion, we focus 

on the nearest residential-zoned property southeast of the Site (the “Residential Property”).   

 

With respect to the Residential Property, IA did not measure from the correct position – the nearest property line 

of the affected parcel, but instead to the northwest corner of the boundary line for RM-48, which does not 

coincide with a property line.  See the following portion of the surveyor map that IA filed with their cannabis 

application (the “Map”): 

 

 
 

 

The question then becomes; where is the correct boundary line that IA should have measured to, instead of the 

RM-48 boundary?   

mailto:tim@malibugreen.com
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The cannabis ordinance states in relevant part that the measurement will not be made to the boundary of a 

residential zone but, rather, to the “nearest property lines of each affected parcels, of any residential zones.” The 

ordinance was clearly intended to protect the affected residential property parcels contained within an existing 

residential zone, otherwise there would be no need to measure to a property line.  In this case, the northwest 

corner of the portion of the RM-48 that begins just south of Green Street bisects a condominium project and 

single parcel of land where some of the individual units themselves are outside of the RM-48 and some are 

included in the RM-48.  Since all condo properties are constructed, however, on the same single parcel, half of 

which is in the RM-48, the other half not, the boundary lines should have been drawn to the northwest corner of 

the that single affected parcel.   

 

In addition, a condominium property contains ownership of an individual unit where each homeowner owns not 

only their individual unit space, but also an undivided share in the ownership of common areas in a common 

homeowner’s association (HOA).  

 

Legal Descriptions for Condominiums reference a single specific “Unit No.” and a fraction representing the 

interest in the Common Area. There is also reference to a specific Lot that is the same lot number as numerous 

other individual units.  

 

In this case, each of the condominium unit’s legal description contain the following language:   

“TR=62589 LOT 1 CONDO UNIT ___ (AIRSPACE AND 1/29 INT IN COMMON AREA).”  

 

Thus, every condo property in this project includes an undivided share of common elements some of which are 

contained in RM-48.  Thus, it would follow to reason that every condo property at this location is partially within 

RM-48.  

 

Either way, pursuant to the regulations set forth by the city for commercial cannabis activity, the boundary line 

should have been drawn to the northwest property line of the affected parcel and not to the boundary line for RM-

48.  Below, see the correct line drawn in RED depicting the nearest property lines of each of the affected parcels: 
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Finally, the affected parcel boundary line is within 600 feet, as can be seen by the radius map below used by IA in 

their application (see relevant portion of the radius map below). 

 



4 | P a g e  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  Affected parcel 

 

 

Conclusion:   The nearest property line of an affected parcel is within 600 feet of the Site, making the retailer non-

complaint with the applicable cannabis code, and thus non-conforming.   

 

 

Sincerely, 

 

 
Charles Lew 
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1

    REGULAR MEETING OF THE BOARD OF ZONING APPEALS

CITY OF PASADENA, CALIFORNIA

     REPORTER'S TRANSCRIPT OF RECORDED PROCEEDINGS

IN RE PLN2019-00386

APPEAL OF PLANNING DIRECTOR DECISION

Date and Time:   Wednesday, August 7, 2019

6:30 p.m. - 8:31 p.m.

Location: 100 North Garfield Avenue

Council Chambers

Room S249

Pasadena, California

Reporter: Annie Doezie, CSR No. 8478

Certified Shorthand Reporter

Job No. 16327
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1          Now, is your concern even that maybe the

2 first one was compliant, or are you debating over

3 whether the second or third one was compliant?

4          CHAIR WILLIAMS:  So I'm not debating whether

5 any of them were compliant, because in my comparison

6 to the other maps, it doesn't look to me like they

7 were compliant.

8          So I don't know what made this one

9 noncompliant and didn't make some of the other -- so

10 the one that was submitted on Kimley-Horn wasn't

11 "prepared"; it was "reviewed" by a surveyor.

12          So why wasn't that one deemed "incomplete"?

13          So that's the -- and I know we're not here to

14 look at the other applications, but if this one was

15 incomplete, I don't have enough information to decide

16 that the other ones weren't incomplete as well.

17          MEMBER OLIVAS:  Chair --

18          CHAIR WILLIAMS:  And that was information

19 that I -- that I did request.

20          MEMBER OLIVAS:  If I may, I have the

21 Kimley-Horn map in front of me.

22          And the letter states clearly that the survey

23 listed below has -- "The surveyor listed below has

24 performed the measurements for the map," as opposed to

25 on the one that was prepared for SweetFlower, which is
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1 "reviewed" by the surveyor.

2          So there's a distinct difference in --

3          CHAIR WILLIAMS:  Yes, but --

4          MEMBER OLIVAS:  -- (inaudible).

5          CHAIR WILLIAMS:  -- "performed" is not

6 "prepared."  So...

7          MEMBER OLIVAS:  If they --

8          CHAIR WILLIAMS:  So that's a --

9          MEMBER OLIVAS:  -- if they've performed the

10 measurements --

11          CHAIR WILLIAMS:  But they've performed the

12 measurements, but they didn't prepare the map.

13          So this -- so that's where I just -- there

14 are so many different interpretations of this, because

15 the map was actually prepared by Radius Maps.

16          MR. REYES:  It's "Mapping."

17          MEMBER OLIVAS:  Yeah --

18          CHAIR WILLIAMS:  -- but then the surveyor

19 performed the calculations based on another person's

20 map.  So --

21          MEMBER OLIVAS:  I see --

22          CHAIR WILLIAMS:  -- that's --

23          MEMBER OLIVAS:  -- I see this as a --

24          CHAIR WILLIAMS:  -- what's confusing.

25          MEMBER OLIVAS:  -- professional certification
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EZR Surveying LLC

Ethan Z. Remington, P.L.S.
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June 12, 2019

Attn: City of Pasadena, Licensing

City of Pasadena

100 North Garfield Avenue
Pasadena, CA 91101

Re: Distance Certification Letter for proposed cannabis site located at 169 W.

Colorado Blvd., Pasadena, CA 91105.  APN 5713-004-016

The surveyor listed below has performed measurements of the subject site in relation

to sensitive uses in accordance with land use information provided in the enclosed
Sensitive Use Study prepared by Radius Maps, JN 19184, dated June 11, 2019.  With

respect to business licenses and sensitive land use determination, we defer to said

study.

Utilizing scaled, high-resolution ortho-imagery, we have measured the radius rings

(500’, 600’ & 1,000’) from all corners of the subject parcel.  We have reviewed the

location of structures and the land use areas identified and concur with the results of
the Sensitive Use Study.

We hereby certify that the distances as represented in the Sensitive Use Study are
accurate both in radius and identification.  We further certify that the distances to the

nearest  cannabis  facilities,  from addresses  stated  within  the  Sensitive  Use  Study,  are

accurate.

Michael J. Knapton, PLS No. 8012
Registered California Professional Land Surveyor

Attachments: Sensitive Use Study

n
Suite 2050
660 South Figueroa
Los Angeles, California
90017
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