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May 20, 2013 

TO: Honorable Mayor and City Council 

FROM: Planning & Community Development Department 

SUBJECT: CALL FOR REVIEW OF HEARING OFFICER'S DECISION: 
EXPRESSIVE USE PERMIT #6052, AND ASSOCIATED VARIANCE, AT 
25 NORTH RAYMOND AVENUE ('NEW YORK DELl') 

RECOMMENDATION: 

It is recommended that the City Council: 

1. Find that the project is exempt from the California Environmental Quality Act 
("CEQA") pursuant to State CEQA Guidelines Section 15301 (Existing Facilities); 
and 

2. Uphold the Hearing Officer•s decision to disapprove Expressive Use Permit 
#6052 and disapprove the associated Variance. 

EXECUTIVE SUMMARY: 

The City Council has Called for Review the Hearing Officer's decision on applications 
submitted on behalf of New York Deli. These applications include a Variance from the 
distance separation requirements of the Alcohol Density Overlay Zone that would allow 
for the consideration of an Expressive Use Permit to reclassify an existing restaurant to 
a nightclub with alcohol sales as defined in the City's zoning code and to allow for the 
off-site sale of alcohol. The Hearing Officer's decision also included modifications of the 
previously approved Conditional Use Permit. 

I 
The Board of Zoning Appeals considered a Variance from the distance separation 1 

requirements to permit a Conditional Use Permit for off-site sales of alcohol as well as 1 

:
1
i the modification of the applicant's existing Conditional Use Permit at a public hearing on ,1,' 

, May 15, 2013. The Board unanimously upheld the decision of the Hearing Officer to 

I 
deny the Variance. Therefore, since approval of the Variance was necessary to 
consider the off-site sales of alcohol, the associated modification of the Conditional Use I 

! Permit to allow off-site sales was also disapproved. Additionally, the Board modified II 

1 two existing conditions of approval (related to hours of alcohol sales and display of 

I
! alcohol). The Board did not consider proposed modifications to the Conditional Use I 

l l 
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Permit to allow a cover charge and customized lighting and sound systems as the 
applicant withdrew those requests at the hearing. 

PROJECT SUMMARY: 

The City Council has Called for Review the Hearing Officer's decision concerning 
Expressive Use Permit #6052, and an associated Variance, for 25 North Raymond 
Avenue ('New York Deli'). The Expressive Use Permit and Variance applications were 
disapproved by the Hearing Officer at the April 3, 2013 public hearing. 

The applicant and owner of New York Deli, Haamed Temory, submitted the Expressive 
Use Permit application in order to install a 96 square foot dance floor for use on 
holidays, Fridays, and Saturdays from 9:00p.m. to 2:00a.m. for customer dancing. Per 
the City's Zoning Code, the installation of a dance floor for customer dancing changes 
the land use category of the business from a Restaurant with Limited Live 
Entertainment to a "nightclub" (Commercial Entertainment) which therefore requires the 
approval of an Expressive Use Permit. Establishing a nightclub with alcohol service is 
not permitted within the AD-1 (Alcohol Density overlay, 1) district unless it is located at 
least 250 feet away from an existing bar or tavern, billiard parlor with alcohol service, 
nightclub with alcohol service, or use which provides sales of alcohol for off-site 
consumption within the AD-1 (Alcohol Density overlay, 1) district. In this case, Vertical 
Wine Bistro was determined to be located 239.5 feet away. Therefore, the applicant 
has submitted a Variance to deviate from the distance separation requirement 
established by the AD-1 district. 

BACKGROUND: 

Violations of Conditional Use Permit and Proposed Remedies 

New York Deli opened to the public in October 2010 as a restaurant without alcohol 
service. Around this time, the business owner submitted the necessary Conditional Use 
Permit application materials seeking approval of the sale of full alcohol (beer, wine, and 
distilled spirits) for on-site consumption as an accessory component of the restaurant 
operation. The Conditional Use Permit was approved by the Hearing Officer in 
February 2011. 

As proposed by the business owner and as conditioned by the approval, it was 
understood New York Deli would be a full-service restaurant that would offer alcohol to 
compliment the food-service. The conditions of approval included many standard 
conditions (limiting the hours of alcohol sales, not permitting the sale of alcohol for off­
site consumption, prohibiting features indicative of a nightclub or bar, etc.) that the City 
regularly imposes on restaurants with alcohol sales to ensure that they do not transform 
into a bar, nightclub, or similar use that could potentially be problematic or a nuisance. 

In response to a complaint by the Pasadena Police Department, in July 2012, a City 
Code Compliance Officer commenced an investigation into the operation of New York 
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Deli and possible violations of several of these conditions of approval. The investigation 
resulted in the issuance of a Notice of Violation was issued in late July, which identified 
the following violations of the CUP: 

Condition #8 (limitation on hours of alcohol sales); Condition #1 0 (bona-fide eating 
establishment); Condition #15 (no cover charges, entry fees, etc. allowed); Condition 
#16 (no promoter-produced parties); Condition #17 (no customized lighting); Condition 
#18 (compliance with City's Noise Ordinance); and #21 (posting of conditions of 
approval). In addition, it was found that a dance floor area had been created for 
customer dancing; customer dancing is not permitted in restaurants per the Zoning 
Code definition of 'Restaurants with Limited Live Entertainment': 

A restaurant, including a fast food or formula restaurant, that provides accessory 
live entertainment, where the performance area does not exceed 75 square feet, 
and customer dancing does not occur. The use shall be classified as a nightclub 
(commercial entertainment) if the performance area exceeds 75 square feet or 
customer dancing is provided. Live entertainment does not include a sexually 
oriented business. 

After the issuance of the Notice of Violation, it was found during subsequent inspections 
that these conditions were continuing to be violated and as a result a citation was 
issued in August 2012 with a financial penalty. In September and October, additional 
citations were issued for continued violations. However, inspections conducted since 
November have found New York Deli to be generally in compliance with the conditions 
of approval. 

The owner/operator of New York Deli met several times with City staff to discuss the 
situation. The options he was presented with were to apply for modifications of the 
conditions of approval of the Conditional Use Permit or risk the City proceeding with a 
Revocation/Modification hearing where the Conditional Use Permit could potentially be 
revoked. The owner submitted the application to modify the Conditional Use Permit in 
January 2013. These application materials included four entitlements: 

1) Expressive Use Permit: To establish a .. nightclub .. (commercial entertainment) 
through the installation of a 96 square foot removable dance floor for use on 
holidays, Fridays, and Saturdays from 9:00 p.m. to 2:00 a.m. 

2) Variance: To establish a nightclub with alcohol service within 250 feet of an existing 
bar or tavern, billiard parlor with alcohol service, nightclub with alcohol service, or 
use which provide sales of alcohol for off-site consumption within the AD-1 (Alcohol 
Density overlay, 1) district. 

3) Conditional Use Permit (modification): Modify five conditions of approval to allow: a) 
the sale of alcohol for on-site consumption from 7:00 a.m. to 2:00 a.m. seven days a 
week; b) the display of alcohol for sale in a refrigerator case; c) the sale of alcohol 
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for off-site consumption; d) the charging of entry fees for events, e) and customized 
lighting and sound systems for events. 

4) Variance: To allow the sale of alcohol for off-site consumption within 250 feet of an 
existing bar or tavern, billiard parlor with alcohol service, nightclub with alcohol 
service, or use which provide sales of alcohol for off-site consumption within the AD-
1 (Alcohol Density overlay, 1) district. 

Public Hearing 

All four entitlement applications were presented to the Hearing Officer at a public 
hearing on April 3, 2013. Staff recommended disapproval of the Expressive Use Permit 
and the separation Variances. 

A large number of letters, e-mails, and speakers supported both applications, however 
the Hearing Officer concurred with the staff recommendations. This is because 
although the operator and his business appear to be generally well-liked, no evidence 
was presented that assisted in making the necessary land use findings (as shown in 
Attachment B to this report), particularly the Variance, which require findings related to 
any unique circumstances of the applicant's site and property, not the business. The 
Hearing Officer has submitted an addendum and it is provided in Attachment B to this 
report. 

Subsequent to the decision of the Hearing Officer, (now former) Councilmember Bryant 
of the City Council requested that the City Council consider a Call for Review (similar to 
an appeal) of the decision. On April 22, 2013 the City Council voted to Call for Review 
the applications to the Board of Zoning Appeals. However, as the City Council is 
designated by the Zoning Code as the appeal body for decisions on Expressive Use 
Permits (and not the Board of Zoning Appeals), the Board of Zoning Appeals has only 
considered the modification requests to the Conditional Use Permit and the Variance 
required to allow for the sale of alcohol for off-site consumption. The City Council voted 
on April 29, 2013 to consider the Expressive Use Permit, and associated Variance to 
deviate from the minimum distance requirements of the overalay. 

At the City Council consideration for the Call for Review, a number of issues were 
discussed including the history and purpose of the Alcohol Density Overlay, the 
measurement method and accuracy of the separation distance, and the business 
operator's attempt to run his business. 

Alcohol Density Overlay 

The Alcohol Density (AD) zoning overlay was created by the City Council in February 
1995 to create separate use classifications for eating establishments and bars or 
taverns, include nightclubs in the definition of Commercial Recreation and 
Entertainment (since redefined as 'Commercial Entertainment'), increase public 
notification for new bars or taverns, billiard parlors with alcohol service, nightclubs with 



Expressive Use Permit #6052 (25 N. Raymond Ave.) 
May 20, 2013 
Page 5 of 11 

alcohol service, and uses that sell alcohol for off-site consumption, and require a 
minimum distance separation for the establishment of these same uses. 

These amendments to the Zoning Code were initiated by the City Council in March 
1994 in response to alcohol-related concerns in the Old Pasadena area, including the 
possible over-concentration of alcohol-related uses. It was through a task force of city 
staff and members of the Old Pasadena Business and Professional Association (since 
renamed Old Pasadena Management District) that these amendments were crafted and 
presented to the City Council for consideration. 

Separation 

As noted above, the AD overlay established a minimum 250-foot separation 
requirement. As stated in the February 27, 1995 City Council staff report to create the 
AD-1 overlay, " ... new bars or taverns, billiard parlors with alcohol service, nightclubs 
with alcohol service and business which provides for the sale of alcohol for off-site 
consumption will have to be at least 250 feet from existing bars or taverns, billiard 
parlors with alcohol service, nightclubs with alcohol service and business which 
provides for the sale of alcohol for off-site consumption." 

Businesses that pre-date the AD overlay are only subject to the separation requirement 
if they expand their bar area such that they are no longer classified as a restaurant or if 
a bar/tavern or use that sells alcohol for off-site consumption changes its sales from 
beer and wine to full alcohol (beer, wine, and distilled spirits). If a proposed use cannot 
meet the separation requirement then a Variance would be needed. Variances are 
more difficult to approve than a Conditional Use Permit or Expressive Use Permit and 
require a finding that there are exceptional or unique circumstances to the site and that 
the site is unique from other sites in the same zoning district. 

Unlike other separation requirements in the Zoning Code that are typically measured 
from building to building or property to property, the AD-1 overlay separation 
requirement in the Zoning Code states, " ... the facilities regulated by this Section shall 
be separated by a minimum distance of 250 feet." Therefore, rather than measure from 
property line to property line, the separation measurement in these cases is a straight­
line distance between the nearest corner of the businesses in question. 

To determine whether a new bar or tavern, billiard parlor with alcohol service, nightclub 
with alcohol service, or use that sell alcohol for off-site consumption is located within 
250 feet of an existing such use, City staff first does a record search for approved 
Conditional Use Permits and Expressive Use Permits to ascertain whether there are 
any such uses currently exist within this radius. If none are found, and recognizing that 
some existing uses pre-date the AD overlay and therefore were reclassified as a result 
of the AD overlay amendments, staff will canvas the vicinity of the project site to 
determine whether any such uses exist. 
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In this case, during the record search staff found a Conditional Use Permit and 
Expressive Use Permit for Vertical Wine Bistro at 70 North Raymond Avenue. The 
Conditional Use Permit to establish Vertical Wine Bistro as a bar/tavern (because its bar 
area exceeded 30 percent of the dining area) was approved in 2005, with subsequent 
modifications in 2006, 2007, and 2008 for expansion of the wine bar, the off-site sales of 
alcohol, customer dancing, and expansion into the ground floor courtyard. As part of 
the 2007 modification, an Expressive Use Permit was approved to permit customer 
dancing. Staff measured the distance (this method is described below) and determined 
that New York Deli was 239.5 feet from Vertical Wine Bistro and that a Variance from 
the separation requirement is needed. 

Because Vertical Wine Bistro was identified as being within the 250-foot distance from 
New York Deli, it was determined that there was not a need to do further research into 
other existing uses that may be within the separation radius. However, in response to a 
query by the City Council, staff has done further research and has determined that 
Barney's Beanery (formerly Q's Billiards) at 99 East Colorado Boulevard has a valid 
Conditional Use Permit from 1991 to be a billiard parlor with alcohol sales that pre-dates 
the AD overlay amendments. Barney's Beanery is located 179.9 feet from New York 
Deli. Further, there may be other businesses that pre-date the AD overlay within 250 
feet of New York Deli, however, only one is needed to in order to initiate the Variance 
process. 

Measurement Method and Accuracy 

To determine the distance between two points, City staff uses an internal web-based 
Geographic Information System (GIS), called "iMap". GIS programs are used to 
spatially show data and information (i.e. linking information in a table to a map). One 
can display multiple layers of information to show spatial relationships between the 
data. 

The City's iMap application is used by City staff for a wide variety of purposes including 
determining the separation between family day-care businesses, adult businesses, and 
to create mailing radii and notification labels and perform Neighborhood Compatibility 
analysis for Hillside Development Permit applications. It is also used for a variety of 
uses including information requests and case research. Using the iMap application 
allows for consistency for not only Planning activities, but for also other City 
departments that utilize this tool. 

To determine the distance between New York Deli and Vertical Wine Bistro a two-point 
line was drawn from the northeast corner New York Deli to the southeast corner of 
Vertical Wine Bistro (the ground floor outdoor courtyard that is a part of the lease space 
and approved as part of its Conditional Use Permit for use as part of the establishment) 
at 70 North Raymond Avenue. This distance was determined to be 239.5 feet. 

The same process was also used to determine the distance between New York Deli and 
Barney's Beanery, this time measuring from the southeast corner of New York Deli to 
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the northwest corner of Barney's Beanery, adjacent to Exchange Alley. As noted 
earlier, this distance is 179.9 feet. 

The reference layer used for the measurement is a 201-1 orthographic aerial photo (an 
aerial photo that has been geometrically corrected C'orthorectified .. ) to account for the 
curve of the earth) that was obtained through Los Angeles Region Imagery Acquisition 
Consortium, a group of Los Angeles area groups and municipalities that combined 
resources and funds to obtain high-quality aerial imagery for the Los Angeles region. 
To determine the level of accuracy of the aerial imagery a study was conducted that 
found that it is accurate to 0.7433 feet (approximately nine inches) at a 95 percent 
confidence level. Given this high level of accuracy, staff is confident that that both 
measurements are accurate. 

Land Use Entitlements 

One of the topics that were discussed by the City Council was whether the Conditional 
Use Permit, a land use entitlement, could be "connected" to the applicant such that 
were he to leave or sell the business the Conditional Use Permit would expire. It was 
explained to the City Council that such entitlements "run with the land" and per Section 
17.64.060 of the Zoning Code, " ... shall continue to be valid upon a change of ownership 
(e.g., of the site, structure, or use that was the subject of the permit application) 
provided that the use remains in compliance with all applicable provisions of this Zoning 
Code and any conditions of approval." Therefore, as with every land use application 
that the City processes, who the applicant is and how good their character is or is not, is 
not relevant to the analysis and cannot be considered. 

Proposed Entitlements and Staff Recommendations: 

1) Expressive Use Permit 

The Expressive Use Permit process was established in order to ensure an orderly and 
thorough City review of applications for certain expressive uses and to ensure 
compatibility with the surrounding uses the subject property. In this case, an Expressive 
Use Permit is needed to provide for customer dancing at New York Deli. While the 
Zoning Code permits "Restaurants with Limited Live Entertainment" with certain 
restrictions (i.e. limited to a performance area of 75 square feet) without any special 
review, providing for customer dancing or exceeding a performance area of 75 square 
feet reclassifies the use as a nightclub ("Commercial Entertainment") instead of a 
restaurant. In this case, the applicant is proposing a 96 square foot dance floor that 
would only be used on holidays, Fridays, and Saturdays from 9:00 p.m. to 2:00 a.m. 
Although the dance floor would not be used at all times while New York Deli is open, the 
Zoning Code reclassifies the use if there is any amount of customer dancing, and an 
Expressive Use Permit is therefore required. 
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In addition to the Expressive Use Permit, a Variance is needed to establish the 
nightclub use. The Variance (discussed below) is needed because New York Deli is 
located within 250 feet of an existing 'Bar or Tavern'. 

The five findings necessary to approve an Expressive Use Permit focus on the ability of 
the proposed use to provide and maintain: 1) wastewater and sanitary sewer services; 
2) solid waste services; 3) fire prevention and suppression services; and 4) police 
services and crime prevention services. The remaining finding must find that the use 
complies with the applicable development and design requirements of the zoning district 
and all applicable provisions of the Zoning Code. 

In this case, there is not a concern with the ability of the use to properly handle 
wastewater, solid waste, and fire prevention services, as all three are subject to review 
and permitting processes to ensure compliance with the applicable regulations. 
However, the Zoning Code-compliance finding cannot be made because the proposed 
use requires a Variance (see Variance discussion below). Without the approval of this 
Variance, all of the findings for the Expressive Use Permit cannot be made because the 
use is not allowed in the location proposed. Therefore, staff is recommending 
disapproval of the Expressive Use Permit request to establish a nightclub. 

When the Expressive Use Permit was presented to the Hearing Officer, it was the staff 
position that the finding related to police services and crime prevention services could 
be made. While the Police Department has investigated the use in the past, staff was 
not aware of a significant number of serious incidents (e.g. fights, public drunkenness, 
etc.) that would be indicative of a potentially problematic or nuisance use. 

However, it was the recommendation of the Police Department as stated in a February 
25, 2013 memorandum (Attachment C) that after a review of the application, the 
Department is, " ... not in agreement with the proposed modifications." This is based on, 
" ... concerns affecting our daily operations as well as community safety." Based on this 
memorandum, and testimony provided by a representative of the Department at the 
Hearing Officer public hearing, it was the Hearing Officer's decision to also make the 
determination that the police services and crime prevention services finding could also 
not be made. 

2) Variance (Separation between uses: nightclub with alcohol service) 

In addition to being located in the CD-1, New York Deli is also located within AD-1 
(Alcohol Density 1) overlay district. The AD overlay district has additional regulations 
that apply to proposed bars or taverns, billiard parlors with alcohol service, nightclubs 
with alcohol service, and uses which provide for the sale of alcohol for off-site 
consumption. 

The two purposes of the AD overlay district are to: 1) have increased public notification 
for when these uses are proposes; and 2) regulate the density of these uses. The first 
purpose is achieved by increasing the notification period from 14 days prior the hearing 
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to 28 days prior and by including building occupants, not just property owners. The 
density regulation purpose is achieved by not permitting new bars or taverns, billiard 
parlors with alcohol service, nightclubs with alcohol service, and uses which provide for 
the sale of alcohol for off-site consumption to be located within a specified distance of 
these same uses that already exist. Within the AD-1 overlay district, this distance is 250 
feet (within the AD-2 overlay district, this distance is 1 ,000 feet). The separation 
requirement has been in place since 1995. 

As noted earlier, New York Deli is located 239.5 feet from Vertical Wine Bistro, located 
at 70 North Raymond Avenue and approximately 179.9 feet from Barney's Beanery, 
located at 99 East Colorado Boulevard. As a result, a Variance is necessary to deviate 
from the 250-foot separation requirement. This Variance to deviate from the distance 
requirement is the same variance considered by the Board of Zoning Appeals on May 
15, 2013. 

In order to approve a Variance application, it must be shown that: 1) there are 
exceptional or extraordinary circumstances or conditions applicable to the subject site 
that do not apply generally to sites in the same zoning district; 2) granting the 
application is necessary for the preservation and enjoyment of a substantial property 
right of the applicant and to prevent unreasonable property loss or unnecessary 
hardship; 3) granting the application would not be detrimental or injurious to property or 
improvements in the vicinity of the subject site, or to the public health, safety, or general 
welfare; 4) granting the application is in conformance with the goals, policies, and 
objectives of the General Plan, and the purpose and intent of any applicable specific 
plan and the purposes of this Zoning Code, and would not constitute a grant of special 
privilege inconsistent with limitations on other properties in the vicinity and in the same 
zone district; and 5) cost to the applicant of strict compliance with a regulation is not be 

. the primary reason for granting the Variance. 

In this case, staff cannot make the first finding that there are exceptional or 
extraordinary circumstances or conditions related to the site. Just like the properties in 
the vicinity, the property is a regular-shaped rectangle, the building in which New York 
Deli is located is a multi-story, multi-tenant building, and is accessed by pedestrians 
directly from the sidewalk. Similar to many sites in the vicinity, this one also has retail 
and restaurant on the ground floor with housing units above and is bounded on at least 
one side by an alley. 

The separation regulation applies equally to all properties in the AD-1 overlay district; 
this property is not treated differently or singled-out. Further, Vertical Wine Bistro is an 
established business and the 250-foot separation requirement from it has been in place 
since its Conditional Use Permit was approved in 2005, long before New York Deli was 
approved as a restaurant with alcohol sales in 2011 and before the current application 
was submitted in January of 2013. 

Because staff cannot make the exceptional or extraordinary circumstances finding as 
shown in Attachment A, it is recommended that the Variance be disapproved. This is 
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the same recommendation that was previously made by staff; the application was 
disapproved by the Hearing Officer. 

BOARD OF ZONING APPEALS ACTION MAY 15,2013 

The Board of Zoning Appeals considered the modification of the Conditional Use 
Permit, and the associated Variance, at a public hearing on May 15, 2013. At the 
conclusion of the public hearing the Board took the following actions: 

• Upheld the disapproval of the Variance to sell alcohol for off-site consumption within 
250 feet of a bar or tavern, billiard parlor with alcohol service, nightclub with alcohol 
service, and/or use which provides for the sale of alcohol for off-site consumption. 

• Approved modifying the limitation of the hours of alcohol sales from 11:30 p.m., 
seven days a week, to 12:00 a.m., Sunday through Thursday, and 2:00 Friday and 
Saturday; 

• Approved the display of alcohol in the refrigerator case, limited to no more than 75 
percent of the display area; 

• Upheld the disapproval of the charging of entry fees (the applicant withdrew this 
request during the hearing); 

• Upheld the disapproval of the installation of customized lighting and sound systems 
(the applicant withdrew this request during the hearing); 

• Upheld the disapproval of the sale of alcohol for off-site consumption; and 

The decision of the Board of Zoning Appeals is not appealable by the applicant, but may 
be called for review by the City Council, if the Council votes to hear the case. The last 
day that a member of the City Council may file a request to consider a call for review is 
Tuesday, May 28, 2013. If the matter is called for review, a 28-day notice period would 
be required before the Council could conduct the public hearing. 

CONCLUSION: 

Based on the above analysis, the findings to approve Expressive Use Permit #6052 and 
the Variance for separation cannot be made because the site on which New York Deli is 
located is not unique or exceptional such that a business located on it is deprived of a 
substantial property right. Because the Variance findings cannot be made, and due to 
the public safety concerns of the Pasadena Police Department, the findings for the 
Expressive Use Permit also cannot be made. 

Therefore, it is staff's recommendation to uphold the Hearing Officer's decision to 
disapprove Expressive Use Permit #6052 and disapprove the associated Variance. 
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FISCAL IMPACT: 

The decision of the Council will not have any impact on the City's general fund or other 
budgetary aspects. 

Da\fidSinclair, LEED AP 
Planner 

~~ 
MICHAEL J. BECK 
City Manager 

Attachments: 

VINCENT . BERTONI, AICP 
Director of Planning & Community 
Development Department 

Concurred by: 

Dav 
Deputy Director of Planning & Community 
Development Department 

Attachment A- Zoning Administrator and Hearing Officer Recommended Specific Findings 
Attachment B- Hearing Officer Addendum 
Attachment C - Memorandum from Pasadena Police Department (February 25, 2013) 
Attachment D - Hearing Officer Decision Letter (April 4, 2013) 






























